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A recent New Jersey case raises a ques- 
tion of matrimonial Jaw which is in the na- 
ture of a quwre, a decision of the point 
not being vital to the determination of the 
action. ‘The case is Hires v. Hires, decided 
by the Court of Chancery of New Jersey, 
and the question propounded is whether 
mere abstention by a husband from the exer- 
cise of his marital rights is willful, continued 
and obstinate desertion, within the meaning 
of the New Jersey statute, where he con- 
tinues to live in the same house with the 
wife, though occupying a separate sleeping 
room, and pays, though in parsimonious 


fashion, for the support of the wife. Mr.. 


Bishop, in section 1678 of his treatise on 
Marriage, Divorce and Separation seems to 
state the correct doctrine on this question as 
follows: ‘‘A man may lawfully obligate 
himself to support a woman not his wife, or 
to support her children, or to retain her in 
his house as long as they both live, and to be 
kind to her. She may bind herself in acor- 
responding way to- him. Indeed, there is 
but the one thing which is special to mar: 
riage, and is lawful in no other relation. All 
else pertaining thereto a man and woman 
may mutually contract for, and do, without 
taking the first step toward marriage. The 
unavoidable conclusion from which reason is 
that the married party who permanently and 
irrevocably withdraws from all that is pecu- 
liar to marriage, whatever incidentals he may 
adhere to, commits matrimonial desertion.’’ 

A most interesting decision was rendered 
by the Court of Appeals of Kentucky, in the 
recent case of Lynn v. Moss, 62S. W. Rep. 
712, where it was held that though cham- 
perty is the only form of maintenance for- 
bidden by the statutes of Kentucky, the an- 
cient rule of the common law against simple 
maintenance is yet in force in that State; and 
that therefore an agreement by one who was 
not a lawyer to assist infant heirs, to whom 
he was not related, in the contest of a will, 
by rendering personal services as their agent, 
in consideration of ‘‘a sum equal to’’ a cer- 
tain part of what might be recovered, was 





void where the litigation was the resuli of the 
agent’s interference and _ intermeddling. 
This decision is certainly against the cus- 
tom and decisions of other states of the 
Union where it is generally conceded that 
“owing to their long disuse and the great 
change of conditions since the time when it 
was found necessary to apply the harsh doc- 
trines of the common law on this subject, 
the acts then denounced are no longer il- 
legal.’”” However, in many jurisdictions, 
the question has never definitely come up 
for decision whether the offense of main- 
tenance at common law is still in force inde- 
pendent of statutory enactment. But con- 
sidering the prevailing practice among a cer- 
tain class of lawyers to employ ‘‘runners’’ 
to work up damage suits for them, and 
other similar arrangements, it is strange 
that the question has not been more 
often litigated. In the case we are consid- 
ering the question arose, not ina criminal, 
but in a civil proceeding between the attor: 
ney and the ‘‘agent’’ who employed him for 
a division of the fee. It was held on this 
point that though the contract was made in 
the name of an attorney whose employment 
the agent procured under an agreement that 
the agent was to share the fee, which had 
been collected by the attorney, the agent 
could not require the attorney to divide with 
him, the contract being illegal. 





The mortgage tax amendment adopted by 
the people of Missouri at its last general 
election, has just been declared by the su- 
preme court of that State to be in violation 
of the fourteenth amendment of the constitu- 
tion of the United States. This amendment 
was borrowed from the constitution of the 
State of California, where it was adopted in 
1879, and where it is still the law. The 
effect of the adoption of this amend- 
ment in California was exhaustively treated 
in 51 Cent. L. J. 4438, where the result of 
our investigation showed it to have been a 
collosal failure. We also discovered that the 
real intent and purpose of the amendment 
was to prevent double taxation by consider- 
ing the mortgage as an interest in the rea] 
estate by which it is secured, thereby requir- 
ing the mortgagee to make no return on the 
mortgage as personal property, as formerly 
the case, but-to have it assessed against him 
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as part of the real estate, and requiring the 
mortgagor to pay taxes only on his interest 
or equity, inthe same property. That part, 
however, of the amendment, which the Mis- 
souri court holds to be in violation of the 
fourteenth amendment is embodied in the 
first clause, as follows: ‘‘A mortgage, deed 
of trust, etc., shall, for the purpose of 
assessment and taxation, be deemed and 
treated as an interest in the property affected 
thereby, except as to railroad and other 
quasi-public corporations.’’ ‘The italics re- 
present the fatal words, which in the opin- 
ion of the Supreme Court of Missouri un- 
justly discriminates against those persons 
holding mortgages not coming within the 
exception, and who are thereby denied the 
equal protection of the law. Four judges 
dissent. The principal ground of objection 
to the decision of the court in this case is the 
fact that a legislature bas the power to 
select the subjects of taxation, and may place 
one kind of property in a class by itself and 
tax it differently from other property. That 
is the general rule, but in answer to this ob- 
jection the court quoted with approval the 
words of Caldwell, J. in Railroad Co.v. Walker, 
47 Fed. Rep. 681: ‘‘But conceding that rail- 
roads may be classed by themselves for pur- 
poses of taxation, and taxed by a method 
applicable to them alone, still that classifica- 
tion and method of taxation must be restricted 
to what is railroad property. It cannot be 
extended to lands which have no relation to 
the railroad, or its use or operation. It is 
not competent for the legislature, under the 
fourteenth amendment, to classify lands for 
purposes of taxation, into lands owned by 
railroad companies, and lands owned by all 
other persons. and declare that the former 
should not and the latter should be taxed.’’ 





NOTES OF IMPORTANT DECISIONS 


BANKRUPTCY — DISCHARGE OF INDIVIDUAL 
PARTNERS IN PARTNERSHIP PROCEEDINGS.—The 
District Court of the United States for the East- 
ern District of North Carolina, in the case of 
In re Hale, 107 Fed. Rep. 432, bas decided that 
where a petition in involuntary bankruptcy was 
tiled against persons named as partners, consti- 
tuting a firm, alleging as acts of bankruptcy a 
transfer of property anda general assignment 
made by the firm, but no act of bankruptcy on 
the part of the individual partners, and the en- 
tire proceedings show that tae adjudication re- 





lated solely to the partnership asa legal entity, 
the court cannot grant a discharge to the parties 
as individuals. 


CORPORATIONS—MAJORITY STOCKHOLDERS As 
TTRUSTEES.—A most important point of law of 
especial interest to minority stockholders was 
recently decided by the New York Court of Ap- 
peals, in the case of Saranac Railroad Co. v. 
Arnold (not yet reported). The point decided 
was that officers of a corporation who own sub- 
stantially all the stock do not own the corpora- 
tion itself. It is not their chattel, but isa dis- 
tinct legal entity, with theright to own property ; 
and they cannot appropriate its property to their 
own use any more than any other agent or 
trustee can appropriate the property of his prin- 
cipal. The court is not ambiguous in the state- 
ment of its position: 

‘“*While the defendants owned substantially all 
the stock, they did not own the corporation it- 
self. It was not their chattel, but was a distinct 
legal entity with the right to own property, and 
they could not appropriate its property to their 
own use any more than any other agentor trustee 
can appropriate the property of his principal. 
Buffalo Loan, etc. Co. v. Medina Gas, etc. Co., 
162 N. Y. 67, 76. Through their voting power 
they could manage and control its affairs, but 
only as trustees, and they were bound to observe 
the rule of meum et tuum, and to be as true to the 
corporation as if they had sustained the same re- 
lation to an individual. Hence, if they took any 
of tbe plaintiff's money or property for them- 
selves they are liable the same as if, under similar 
circumstances, they had taken the money or 
property of an individual.” 





Lire TABLES AS EvIDENCE.—Are life tables 
conclusive evidence of the duration of human 
life? That question was decided recently by the 
Supreme Court of Iowa, in the case of Trott v. 
Chicago, R. I. & Pacific Railway Co., 86 N. W. 
Rep. 33, where it was held ina suit by a servant 
for personal injuries, that an instruction, ‘‘if you 
find for plaintiff, you will consider the age he 
would probably have reached if he had remained 
in good health, as ascertained by the tables of the 
expectancy of human life introduced in evi- 
dence is erroneous, as making the life tables 
conclusive as to the age he would probably have 
reached,’’ whereas such tables are only evidence 
thereof. Defendant asked for an instruction to 
the effect that the expectancy of life does not 
necessarily apply to persons engaged in hazard- 
ous employment, but is based upon the observed 
expectancy among persons in ordinary pursuits. 
This instruction was refused. The court said: 

“The instruction given makes the life tables 
conclusive as to the age he would probably have 
reached. This certainly is not the rule. They 
are not conclusive upon the duration of life, but 
are competent to be weighed with other evi- 
dence. The physical condition of the injured 
person at the time next preceding the injury, his 
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general health, his avocation in life with respect 
to danger, his habits, and probably other facts, 
enter into the question of the probable duration 
of life. Railway Co. v. Chambliss (Ala.), 11 
South. Rep. 897; Railroad Co. v. Putnam, 118 U. 
S. 545, 7 Sup. Ct. Rep. 1, 30 L. Ed. 257; Scheffler 
v. Railway Co. (Minn.), 21 N. W. Rep. 711.” 





CORPORATIONS — LIMITATION OF ACTIONS 
AGAINST STOCKHOLDERS.—There are statutes in 
many States providing for the enforcement of the 
debts of a corporation against the stockholders 
generally by suit in equity, or by an action of 
debt on the judgment against the corporation. 
In passing upon the question of when the statute 
of limitations begins to runon the right of action 
thus given, the Supreme Courtof Rhode Island, 
inthe case of Kilton v. Providence Tool Co., 48 
Atl. Rep. 1039, held that since the right of action 
on the debt did not accrue as against the stock- 
holder until the creditor had exhausted his 
remedy against the corporation, the statute did 
not begin to run in favor of the stockholder until 
that time, although the liability on the debt at- 
taches to the stockholder when the debt is incur- 
red. Thecourt said: ‘It is argued by some of 
the defendants that the liability of the stock- 
holder, at least under section 1, is primary and 
absolute from the time of contracting the debt, 
and that, therefore, the statute of limitations be- 
gins to run in his favor immediately. Such would 
doubtless be the case if an action against him were 
given immediately, as in some of the cases cited 
by counsel. In Stilphen v. Ware, 45 Cal. 110, the 
statute in force (Stat. 1850, ch. 127, § 30) pro- 
vided: ‘The preceding sections of this act shall 
not affect actions against directors or stock- 
holders of a corporation to recover a penalty or 
forfeiture imposed, or to enforce a liability created 
hy law, but such actions must be brought within 
three years after the discovery by the aggrieved 
party of the facts upon which the penalty or for- 
feiture attached or the liability was created.’ It 
is further provided (Stat. 1850, ch. 128, § 32): 
‘Each stockholder of any corporation shall be in- 
dividually and personally liable for a portion of 
all its debts and liabilities proportioned to the 
amount of stock owned by him.’ The case held 
that in asuit upon a debt due from a corporation 
the liability of the stockholder ‘was created’ 
when the debt became due. Hardman v. Sage, 
124 N. Y. 25, 26N. E. Rep. 354, holds that, where 
the statute made stockholders liable only for such 
corporation debts as were payable within one 
year from the time they were contracted, the ex- 
tension of time of payment beyond a year re- 
leased the stockholders from liability. The lia- 
bility attaches to the stockholder when the debt 
is incurred, but no statute of limitation begins to 
run in his favor until a right of action against 
him is acquired by the creditor. Bank vy. Dallam, 
4 Dana, 574; Hawkins v. Furnace Co., 40 Ohio 
St. 507; Bronson v. Schneider, 47 Ohio St. 
438, 33 N. E. Rep. 233; Handy v. Draper, 89 





N. Y. 334; Powell v. Railway Co., 38 Fed. Rep. 
187; Longley v. Little, 26 Me. 162; 2 Mor. Priv. 
Corp. § 22, note 3; 1 Cook, Stock, Stockh. & 
Corp. Law, §§ 195, 225f. The statutes of limita- 
tion likewise affect remedies, not obligations. 
The creditor, under our statute, cannot bring 
debt on judgment until he has obtained the judg- 
ment, and when his right of action accrues the 
statute of limitations begins to run against him.” 





WILLS—L1IFE TENANT—PAYMENT OF MORT- 
GAGE—SUBROGATION AGAINST REMAINDER- MAN. 
—Several interesting questions arising out of the 
relation of a life tenant undera will to the re- 
mainder-inen when the former has been given the 
right to sell property and reinvest the proceeds, 
are decided in the case of Dougherty v. Con- 
nolly (N. J.), 48 Atl. Rep. 777. In this case the 
testator’s will gave his wife a life estate in his 
property with power to sell and invest the pro- 
ceeds; the income to be hers for life. She was 
also made the executrix under the will. Part of 
the realty had been incumbered by the testator, 
which incumbrance the executrix paid off out of 
the personal estate and then conveyed her life 
estate therein toC. C claimed as against the re- 
mainder-men to be entitled to be subrogated to 
the benefit of the mortgage on the property 
which had been paid off by the tenant for life. 
The court said: 

‘““Mrs. Dougherty, eonsidered merely as the life 
tenant of the real estate, subject to an incum- 
brance created by the testator himself, and de- 
vised to her for life, was undoubtedly entitled to 
redeem the mortgage, and upon the payment of 
the mortgage to hold it uncanceled, if she chose, 
and to be subrogated to the rights of the mort- 
gagee. As against the personal representative of 
the testator, this right of subrogation extends to 
the immediate payment of the mortgage debt, 
inasmuch as the personal estate is the primary 
fund for the payment of mortgage debts created 
by the testator himself. McLenahan v. McLena- 
han, 18 N. J. Eq. 101; Campbell v. Campbell, 
30 N. J. Eq. 415; Coudert v. Coudert, 43 N. J. 
Eq. 407, 409. And if there is no _ personal 
estate, and the lands incumbered have been 
sold, and all the estates in the land 
are represented by funds in court, then the 
life tenant redeeming is entitled, as against the 
remainder-men, to immediate payment of the 
principal of the mortgage out of the funds in 
court, and will not be barred by her cancellation 
of the mortgage through inadvertence or ignor- 
ance. Kocher v. Kocher (N. J. Ch.), 39 Atl. Rep. 
535. * * * As to the second question, 
the ight to require immediate payment 
by the remainder-men of the _ principal 
sum, the authorities as to the rights of a life tenant 
to redeem, so far as I have examined them, seem 
to establish that the life tenant’s right of re- 
demption is prior to that of the remainder-men, 
but that, inasmuch as his right of redemption is 
based on the rightsin the lands given by the 
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will, his redemption is allowed for the primary 
purpose of carrying out the trusts of the will for 
all parties, the remainder-men as well as the life 
tenant, and therefore the life tenant’s title held 
under the mortgage, or by the mortgagee’s re- 
conveyance, if one is made, is a title upon the 
trusts of the will, and the reconveyance will be 
directed to be made upon these trusts. The re- 
mainder-men therefore cannot be called upon to 
redeem the principal before the termination of 
the life estate, and in the meantime.the life ten- 
ant holds a charge on the lands for the principal 
paid, which upon his death is enforceable by his 
personal representatiye, or other assignees of the 
claim. Wicks v. Scrivens, 1 Johns. & H. 215; 
Pearce v. Morris, L. R. 5 Ch. App. 227, 230; 
Jones, Mortg. (5th Ed.) par. 1065. 





FEDERAL ComMMon LAw.—In answer to the 
question whether the federal courts are bound by 
common law, Justice Brewer, in the case of 
Western Union Telegraph Co. v. Call Publish- 
ing Co., 21 Sup. Ct. Rep. 561, gives the following 
interesting explanation: 

“In Smith v. Alabama, 124 U. 8. 465, 31 L. Ed. 
508, 1 Inters. Com. Rep. 804, 8 Sup. Ct. Rep. 564, 
it was said by Mr. Justice Matthews, speaking 
for the court: ‘There is no common law of the 
United States, in the sense of a national custom- 
ary law distinct from the common law of En- 
gland as adopted by the several States, each for 
itself, applied as its local law and subject to such 
alteration as may be provided by its own stat- 
utes. Wheaton v. Peters, 8 Pet. 591.8 L. Ed. 
1055. A determination in a given case of what 
tbat law is may be different in a court of the 
United States from that which prevails in the 
judicial tribunals of a particular State. This 
arises from the circumstance that the courts of 
the United States, in cases within their jurisdic- 
tion where they are called upon to administer the 
law of the State in which they sit, or by which 
the transaction is governed, exercise an inde- 
pendent, though concurrent, jurisdiction, and 
are required to ascertain and declare the law ac- 
cording to their own judgment. This is illus- 
trated by the case of New YorkC. R. Co. v. 
Lockwood, 17 Wall. 357,21 L. Ed. 627, where the 
common law prevailing in the State of New York 
in reference to the liability of common carriers 
for negligence received a different interpretation 
from that placed upon it by the judicial tribunals 
of the State; but the law as applied is none the 
less the law of that State. P. 478, L. Ed. 512, 
Inters. Com. Rep. 808, Sup. Ct. Rep. 569.’ 

“Properly understood, no exceptions can be 
taken to declarations of this kind. There is no 
body of federal common law separate and distinct 
from the common law existing in the several 
States, in the sense that there is a body of statute 
law enacted by congress separate and distinct 
from the body of statute law enacted by the sev- 
eral States. Butitis anentirely different thing 
to hold that there is no common law in force gen- 





erally throughout the United States, and that the 
countless multitude of interstate commercial 
transactions are subject to no rules and burdened 
by no restrictions other than those expressed in 
the statutes of congress. 

“What is the common law? According to 
Kent: ‘Tbe common law includes those princi- 
ples, usages and rules of action applicable to the 
government and security of person and property 
which do not rest for their authority upon any 
express and positive declaration of the will of the 
legislature.’ 1 Kent, Com. 471. As Blackstone 
says: ‘Whence it is that in our law the goodness 
of a custom depends upon its having been used 
time out of mind; or, in the solemnity of our 
legal phrase, time whereof the memory of man 
runneth not tothe contrary. This itis that gives 
it its weight and authority: and of this nature are 
the maxims and customs which compose the 
common law, or lex non scripta, of this kingdom. 
This unwritten, or common law is properly dis- 
tinguishable into three kinds: 1. General cus- 
toms; which are the universal rule of the whole 
kingdom, and form the common law, in its 
stricter and more usual signification.’ 1 Bl. 
Com. 67. In Black’s Law Dictionary, page 232, 
it is thus defined: ‘As distinguished from law 
created by the enactment of legislatures, the 
common law comprises the body of those princi- 
ples and rules of action relating to the govern- 
ment and security of persons and property, 
which derive their authority solely from usages 
and customs of immemorial antiquity, or from 
the judgments and decrees of the courts recog- 
nizing, affirming and enforcing such usages and 
customs; and, in this sense, particularly the an- 
cient unwritten law of England.’ 

“Can it be that the great multitude of inter- 
state commercial transactions are freed from the 
burdens created by the common law, as so de- 
fined, and are subject to no rule, except that to 
be found in the statutes of congress? We are 
clearly of opinion that this cannot be so, and 
that the principles of the common law are oper- 
ative upon all interstate commercial transactions, 
except so far as they are modified by congres- 
sional enactment.” 








THE CONSTITUTIONAL PROTECTION 
OF THE OBLIGATION OF CON- 
TRACTS. 


1. Generally.— The constitution of the 
United States binds the States, not the United 
States, by the provision that ‘‘no State shall 
* * * passany * * * law impairing 
the obligation of contracts.’’' It may be 
said that the obligation of a contract consists 
in its binding force on the party who makes 
it. This depends on the laws in existence 


U.S. Const. art. 1, § 10. 
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when it is made; they are necessarily refer- 
red to in all contracts, and form a part of 
them, as the measure of the obligation to 
perform them by the one party, and the right 
acquired by the other. Contracts between 
any parties capable of binding themselves are 
within this provision of the constitution,® as 
between two individuals, between corpora- 
tions or a corporation and an individual,® 
between two States,® between a State and an 
iudividual or a corporation.” This provision 
applies to implied as well as express con- 
tracts. The constitution makes no distinc- 
tion between the one class of contracts and 
the other. But this provision has no appli- 
cation to a law in respect to contracts made 
after its passage. It is only those in exist- 
ence when the hostile law is passed that are 
protected from its effect.? The invalidity of 
the State law, as impairing the obligation of 
contracts, does not depend upon the extent 
of the change which the law effects in the 
contract. Any deviation from the terms of 
the contract, by postponing or accelerating 
its performance, imposing conditions not ex- 
pressed in the contract, or dispensing with 
the performance of those expressed, however 
minute or apparently immaterial in their effect 
upon the contract, impairs its obligation.’ 
It is immaterial whether the law impairing 
the obligation of the contract is an ordinary 
act of legislation or is embodied in the organic 
law of the State, it being well settled in re- 
ference to this clause of the constituticn that 
a State constitution is a law within the mean- 
ing thereof." When parties have entered 


2 McCracken v. Hayward, 2 How. (U. 8.) 608; Cur- 
ran v. State of Arkansas, 15 How. (U. 8.) 304. 

3 Green v. Biddle, 8 Wheat. 1. 

4 Hills v. Carlton, 74 Me. 156; Holt v. Patterson, 74 
N. C. 650. 

6 Gilfillan v. Union Canal, 109 U. S. 401; Louisiana 
v. St. Martin’s Parish, 111 U. 8.716; Hovelman v. 
Kansas City Horse Railroad, 79 Mo. 632. 

6 Green v. Biddle, 8 Wheat. i; Spooner v. McCon- 
nell, 1 McLean, 337. 

7 Fletcher v. Peck, 6 Cranch. 87; Terrett v. Taylor, 
9 Cranch. 43; Pawlet vy. Clark, 9 Cranch. 292; Hart v. 
Lamphire, 3 Pet. 280. 

8 Story on the Const. § 1377. 

% Lehigh Water Co. v. Easton, 121 U. S. 388; Denny 
v. Bennett, 128 U. S. 489; Powell v. Madison, 107 Ind. 
106; People’s Sav. Bank v. Tripp, 13 R. I. 621. 

10 Green v. Biddle, 8 Wheat. (U. 8S.) 1. 

11 White vy. Hart, 18 Wall. (U. S.) 646; Railroad Co. 
v. McClure, 10 Wall. (U.S.) 511; Gunn v. Barry, 15 
Wall. (U. 8.) 610; Dodge v. Woolsey, 18 How. (U. §.) 
331; Williams v Bruffy, 96 U.S. 176; Lehigh Valley 
R. Co. v. MeFarlan, 31 N. J. Eq. 706. 





into a contract valid at the time by the laws 
of the State, it is not competent for the leg- 
islature or courts of the State to impair the 
obligation of that contract." And statutes 
which change the rules relating to the dis- 
charge of contracts, the medium of payment, 
or the measure of damages, are unconstitu- 
tional if applied to contracts made prior to 
their passage." In other words, no act of 
the legislature can alter the nature and legal 
effect of an existing contract to the prejudice 
of either party.“ But there is nothing in the 
constitution which forbids congress from 
passing laws which impair the obligation of 
contracts.» The determination of the ex- 
istence or non-existence of the contract set 
up, as well as the question of its impairment 
by State statute, is within the paramount 
authority of the Supreme Court of the United 
States, when reviewing the final judgment of 
a State court respecting an enactment alleged 
to violate the contract clause of the constitu- 
tion.'® The rule that the federal courts will 
not accept as conclusive the construction 
which a State court has put upon the consti- 
tution and its laws in determining the exist- 
ence of a contract or its violation, when con- 
sidering whether a State Jaw impairs the ob- 
ligation of a contract, has no application” 
where a prior judgment of the State court in 
a suit between the same parties is pleaded in 
a suit in the federal court as res judicata be- 
tween the parties.” 

2. The Parties and the Contract.— This 
provision, of the constitution has never been 
understood to embrace other contracts than 
those which respect property or some object 
of value, and confer rights which may be as- 
serted in a court of justice. It is believed 
that the word ‘‘eontracts,’’ in this provision, 
is employed in its broadest sense, for exam- 
ple, as including even statutes and judg- 
ments.’® And the reason is, that there is no 


12 Robinson v. Megee, 9 Cal. 81; Chicago v. Sheldon, 
9 Wall. (U. 8.) 50. 

18 Dundasv. Bowler, 3 McLean, 397; Abercrombie 
v. Baxter, 44 Ga. 36. 

14 King v. Dedham Bank, 15 Mass. 447. 

¥% Evans v. Eaton, 1 Pet. (U. 8S.) 822; Metropolitan 
Bank v. Van Dyck, 27 N.jY. 400; Mitchell v. Clark, 
110 U. S. 663. 

16 Douglas v. Kentucky, 168 U. S. 488; Citizens’ Say. 
Bank v. Owensboro, 173 U. S. 636. 

17 Bank of Kentucky v. Stone, 88 Fed. Rep. 383. 

18 Gunn v. Barry, 15 Wall. 610; Moser v. White, 29 
Mich. 59; O’Brien v. Young, 95 N. Y. 428. 
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principle to justify interpretation in distin- 
guishing classes with regard thereto. In the 
statute of frauds and other like statutes, the 
word ‘‘contract’’ is employed to denote an 
undertaking voluntarily entered into between 
the parties, not drawing into contemplation 
any creation of the law. It may be said that 
this is because only actual contracts are 
within the dangers which those statutes were 
enacted to avoid, and it would do violence to 
the legislative purpose and work a partial de- 
feat of the law itself, to extend them to cre- 
ated contracts. But there is no ground of 
reason for making a like distinction under 
the constitutional provision now under dis- 
cussion, so that, in just principle on a ques- 
tion little illumined by decisions, though con- 
stitutions are interpreted like statutes, this 
provision should be held to protect as well 
the bargains which the law makes for men as 
those which they make for themselves.” The 
contracts of the United States with its citi- 
zens, if made in accordance with law and 
without fraud, are no more subject to recis- 
sion by the government than ordinary en- 
gagements between man and man without 
the consent of both parties, the United 
States being as much bound by their con- 
tracts as individuals.*” In other words, when 
the government enters into a contract it lays 
down its constitutional authority, and has 
only the same rights and is subject to the 
same obligations as an individual.” And the 
United States cannot legislate back to them- 
selves, without making compensation, the 
lands they have given to railroad corpora- 
tions to aid in the construction of railroads.” 
The prohibition of the constitution applies 
to contracts of the State, and to those of its 
agents acting under its authority, as well as 
to contracts of individuals.” And a State 
can no more impair, by legislation, the obli- 
gation of its own contracts, than it can im- 
pair the obligation of the contracts of indi- 
viduals. On general questions of policy, 
one legislature cannot bind those which shall 
succeed it, but it is equally true that a legis- 
lature may make a contract which shall bind 


19 See Story on the Const. § 1377. 

20 Fowler v. United States, 3 Ct. Cl. 43; United 
States v. Bostwick, 94 U. 8S. 53. 

21 Southern Pac. R. Co. v. U. S., 28 Ct. Cl. 77. 

22 Union Pac. R. Co. v. United States, 99 U. S. 700; 
Central Pac. R. Co. v. Gallatin, 99 U. S. 700. 

28 Wolff v. New Orleans, 103 U. S. 358. 





those that shall come after it.** And this 
provision extends to contracts between two 
States. There is no difference in reason or 
in law, to distinguish between contracts made 
by a State with individuals, and contracts 
made between States, as each ought to be 
equally inviolable. When a State becomes 
a party to a contract the same rules of law 
are applicable to heras to individuals under 
similar circumstances.”’ So long as there is 
no national bankrupt law, each State has full 
authority to pass insolvent laws binding per- 
sons and property within its jurisdiction, 
provided they do not impair the obligations 
of existing contracts.”*> Such laws are void, 
as impairing the obligation of contracts, when 
they assume to discharge a debtor from the 
obligations which he had entered into before 
their passage,” but are valid as to contracts 
made after their passage, because, being made 
after the law, the parties are presumed to have 
had reference to the law, and impliedly 
to have made it part of their contract.* 
But such insolvent laws have no operation 
whatsoever on contracts made with the 
United States, for such contracts are in no 
manner subject to State jurisdiction.* 
Wherever there is a contract, express or im- 
plied, for the payment of legal interest, the 
obligation of the contract extends as well to 
the payment of interest as it does to the pay- 
ment of the principal, and a law changing 
the legal rate of interest cannot affect con- 
tracts entered into prior to its passage, al- 
though they may become due and payable 
after the passage of the law.*? To attempt 
to restrict the holder of the obligation to 
anything below the rate of interest agreed 
upon is to release the obligor from a mate- 
rial part of his obligation.* And a law in- 
creasing the rate of interest is equally objec- 


24 Woo lruff v. Trapnell, 10 How. (U. S.) 190. 

2 Green v. Biddle, 8 Wheat. (U. S.) 1. 

26 See Story on the Const. § 1390. 

27 Davis v. Gray, 16 Wall. (U. S.) 208. 

28 Brown v. Smart, 145 U. S. 454. 

2 Sturges v. Crowninshield, 4 Wheat. 122. 

30 Ogden v. Saunders, 12 Wheat. 213. See, Pratt v. 
Chase, 44 N. Y. 597; Blanchard v. Russell, 13 Mass. 1; 
Hemstead v. Reed, 6 Conn. 480. 

31 See Story on the Const. § 1390. 

32 Roberts v. Cocke, 28 Gratt. (Va.) 207; Cecil v. 
veyerle, 28 Gratt. (Va.) 775; Myrick v. Battle, 5 Fla. 
345; Conn. Mut. Life Ins. Co. v. Cushman, 108 U.S. 
51. 

33 Hubbard v. Callahan, 42 Conn. 524; Simpson v 
Hall, 47 Conn. 417; Newton v. Wilson, 31 Ark, 484. 
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tionable as imposing new burdens upon the 
obligor. All authorities recognize the im- 
plied obligation of every judgment debtor to 
pay the judgment, and for the purpose of 
actions upon them judgments are treated as 
contracts. In other words, a judgment is 
an obligation of record, and interest thereon 
is given as damages for delay in performing 
the obligation. 

When a law is in the nature of a contract, 
and when absolute rights have vested under 
that contract, a repeal of the law cannot di- 
vest those rights.” Rights acquired by deed, 
will, or marriage, or other contract executed 
according to statutes subsequently repealed, 
subsist afterwards as they were before, in all 
respects as if the statutes were still in force. 
And rights under an antenuptial contract 
which become vested by the marriage, can- 
not be impaired by subsequent legislation.™ 
But the right of dower to which a married 
woman is entitled in her husband’s real es- 
tate before his death, is not a vested right, and 
may be changed at any time before the death 
of the hushand.*° 

3. Subsequent Laws Impairing or Not the 
Obligation.—Viewing a contract as consist- 
ing, both of the words of the parties and 
mingled therewith, of all relevant provisions 
of the law under which it was made, if now 
we find any obligation which the mingled 
contract imposes on either party attempted 
to be augmented, diminished, or otherwise 
changed by a later statute to the detriment 
of either, the enactment will be ineffectual 
for that purpose.4! For a law to be ob- 
noxious to this provision of the constitution 
it must be made subsequently to the con- 
tract; since the prior laws are interpreted 
into the contract, and thereby rendered parts 
thereof.” But the prior laws covered by 


34 Goggans v. Turnipseed, 1S. C. (N. S.) 80. 

% Johnson v. Butler, 2 Iowa, 535; Gutta Percha, 
etc., Co. v. Mayor, etc., of Houston, 108 N. Y. 276. 

36 O’Brien v. Young, 95 N. Y. 428. 

37 Fletcher v. Peck, 6 Cranch. (U.S.) 87; Clark y. 
Clark, 10 N. H. 380; State v. Auditor, 33 Mo. 287. 

388 McAfee v. Covington, 71 Ga, 272; State v. Mayor, 
82 La. Ann. 7°9; Osborn v. Nicholson, 13 Wall. 654; 
Florentine v. Barton, 2 Wall. 210; Charles River 
Bridge v. Warren Bridge, 11 Pet. 420. 

39 Desnoyer v. Jordan, 27 Minn. 295. 

40 WicNeer v. McNeer, 142 Ill. 388. See, Noel v. Ew- 
ing, 9 Ind. 37. 

41 Green v. Biddle, 8 Wheat. 1; Bronson y. Kinzie, 
1 How. 811; Winter v. Jones, 10 Ga. 190. 

42 Railroad v. McClure, 10 Wall. 511. 





this proposition can be those only under 
which the contract came into existence; and 
neither prior nor subsequent laws of another 
State, where the enforcement of the contract 
may be sought, can be effectual, whatever 
their terms, to impair an obligation , which 
the law of the contract, at the time of its 
making, imposed. The method of procedure 
for the enforcement of an obligation forms 
no part of the obligation itself. Conse- 
quently it has become the well settled doc- 
trine that the legislative power may, at pleas- 
ure, change the remedy by the enactment 
of any laws which do not impair the right.* 
The Supreme Court of the United States has 
declared the rule to be that, ‘‘in modes of 
proceeding and forms to enforce the contract 
the legislature has the control, and may en- 
large, limit, or alter them, provided it does 
not deny a remedy or so embarrass it with 
conditions or restrictions as seriously to im- 
pair the value of the right.’’** A contract 
may be virtually impaired by a law which, 
without acting directly upon its terms, de- 
stroys the remedy, or so embarrasses it that 
the rights of the creditor, under the legal 
remedies existing when the contract was 
made, are substantially defeated. If the 
legislature see fit to change the law as to the 
manner of pleading either at law or in equity 
or in any summary or analogous proceeding, 
and the law takes effect before the defense is 
made, the party must conform to the new 
rule, and he cannot complain of having been 
deprived of a vested right. The right of a 
creditor to any particular remedy is not a 
vested right in the continuance of any spe- 
cial mode of procedure, or the perpetuation 
of any remedy or remedial process which 
can be modified or abolished without impair- 
ing or taking away the right itself” A par- 
ticular remedy existing at the time of the ex- 
ecution of a contract may be abrogated alto- 
gether without impairing the obligation of 
the contract if another and equally adequate 
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44 Penniman’s Case, 108 U. S. 714. See, Curtis v. 
Whitney, 13 Wall. 68; Woodruff v. Scruggs, 27 Ark. 
26; McCreary v. State, 27 Ark. 425; Holland v. Dick- 
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45 Edwards v. Kearzey, 96 U. S. 595; Patton v. 
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4 Lockett v. Usry, 28 Ga. 345. 

47 Bird v. Keller, 77 Me. 270; Chaffee v. Aaron, 62 
Miss. 29; Ricb v. Flanders, 39 N. H. 304. 








48 CENTRAL LAW JOURNAL. No. 3 








remedy for the enforcement of that obliga- 
tion remains, or is substituted for the one 
taken away.* In altering a remedy a State 
cannot, by law, impair its efficiency in the 
least degree, because the right to impair 
means a license to destroy. If the substi- 
tuted remedy as compared with that existing 
when the contract was made, has a tendency 
to diminish the value of the debt in the least 
degree, it is unconstitutional.” But the 
legislature may give a more efficient remedy 
for the enforcement of the obligation of a 
contract after breach, and such legislation is 
not repugnant to the constitution.” 
Cuas. W. McKinney. 
Evansville, Ind. 


48 Conn., etc. Ins. Co. v. Cushman, 108 U.S. 51; 
McGahey v. Virginia, 135 U. S. 693; New Orleans, etc. 
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.POLICE POWER—BURIAL IN CITY LIMITS. 
WYGANT v. MCLAUCHLAN. 


Supreme Court of Oregon, May 4, 1901. 


1. Under a charter authorizing a city to protect the 
health of the city and remove nuisances, and declare 
what shall constitute the same, the city council was 
not authorized to declare generally that the burial of 
a dead body in any portion of the city would consti- 
tute a nuisance, when such interment might be made 
in certain sections thereof without giving offense to 
any human sense or endangering the health of the 
community. 

2. Under a city charter authorizing a city to pro- 
vide for the health, cleanliness, peace, and good order 
of the city, and to prevent and remove nuisances, an 
ordinance prohibiting burials in certain territory of 
the city, distant more than bhalfa mile from any in- 
habitants or public thoroughfare, being unreason- 
able, as applied to sparsely-inbabited portions of the 
city, and general in its operation, is invalid as to the 
whole, and falls in its entirety. 


The plaintiff was convicted in the municipal 
court of the city of Portland of a violation of City 
Ordinance No. 9,188, and sentenced to pay a fine 
of $35, in default of the payment of which he was 
committed to jail under a commitment issued, 
directed, and delivered to the defendant, Mc- 
Lauchian, who is the chief of police. The com- 
plaint upon which the conviction was had 
charged the plaintiff with a violation of the ordi- 
nance by willfully and unlawfully interring and 
causing to be deposited a certain dead body 
within prohibited territory in the city of Port- 
land, *‘thereby creating a nuisance,”’’ contrary to 
the ordinance, etc. The ordinance under which 





the complaint was drawn provides, by section 1, 
that it shall be unlawful, and it is declared a 
nuisance and misdemeanor, for any person or 
persons, at any time after the Ist day of April, 
1895, to dig, or cause to be dug or opened, any 
grave, or to enter or deposit, or cause to be de- 
posited, in such grave, any dead body, within 
the city of Portland, except within certain spec- 
ified districts; and, by section 2, that no person 
or persons shall, after the day named, dig, or 
cause to be dug or opened, any grave. or cause 
to be deposited or interred in such grave any 
dead body, except in those portions of the city 
designated in section 1. Section 6 prescribes a 
penalty for a violation of the ordinance. The 
charter empowers the city to prevent the intro- 
duction of contagious diseases, etc., and ‘‘to pro- 
vide for the health, cleanliness, ornament, peace, 
and good order of the city,” and, by a subse- 
quent clause, ‘‘to prevent and remove nuisances, 
and to declare what shall constitute the same.”’ 
Section 32, subds. 6,9. The plaintiff, being im- 
prisoned, sued out a writ of habeas corpus, alleg- 
ing that he is unlawfully restrained of his lib- 
erty by the defendant, to which the latter made 
return that he is lawfully detaining the plaintiff 
under and by virtue of the commitment to him 
issued and directed. The judgment being favor- 
able to the plaintiff, the defendant appeals. 


WOLVERTON, J. (after stating the facts): The 
plaintiff bases his argument in support of the 
judgment of the circuit court upon the ground 
that Ordinance 9,188 is invalid, for the reason 
that the charter does not authorize the city of 
Portand to declare the burial of the dead within 
the city limits, outside of the excepted districts, 
to be a nuisance, or to punish persons for doing 
the acts thereby declared to be offenses against 
the city. It may be premised that a cemetery is 
not a nuisance, except conditions be present 
which corrupt or foul the atmosphere by un- 
wholesome or noxious stenches, vr impregnate 
the water of wells or springs in the vicinity by 
percolation through the soil, thereby endanger- 
ing the public health; hence the authorities 
agree that it is not nor can it be regarded a nui- 
sance per se. Wood, Nuis. § 6; 1 Dill. Mun. 
Corp. (4th Ed.) 373; 5 Am. & Eng. Enc. Law 
(2d Ed.), 791; Kingsbury v. Flowers, 65 Ala. 479; 
Henry v. Trustees, 48 Ohio St. 674, 30 N. E. Rep. 
1122; Town of Lake View v. Rose Hill Cemetery 
Co., 70 Ill. 191. And whetber the act of deposit- 
ing a dead body in its place of sepulture is the 
commission of a nuisance depends entirely upon 
its proximity to the habitations of the living and 
the manner in which it is accomplished. In so 
far as the language of the charter conferring 
power upon the city to declare what shall con- 
stitute a nuisance is involved by the contention, 
the case of Grossman v. City of Oakland, 30 Oreg. 
478, 41 Pac. Rep. 5, 36 L. R. A. 593, is precisely 
in point. Within the scope of the doctrine there 
announced and settled, the city is not thereby 
authorized to declare that to be a nuisance which 
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is neither such per se nor under the common law. 
nor made so by statutory enactment. It would 
seem to follow, therefore, that the city council 
was not authorized to declare generally that to 
deposit a dead body in any portion on the in- 
hibited district shall constitute a nuisance, when 
it is conceded, as here, that such an interment 
may be made in the usual way in some sections 
thereof, without giving offense to the senses of 
any human inhabitant, or endangering in the 
least measure the health of the community. 
Defendant’s counsel insist, however, that the 
authority requisite for excluding burials from 
within the city limits may be referable to the 
general police power incident to all municipal 
corporations, and, beyond this, it is urged that 
the words of the charter, *‘to provide for the 
health, cleanliness, ornament, peace, and good 
order of the city,’’ are commensurate for the pur- 
pose. The power thus conferred is no doubt 
ample to authorize the city to adopt reasonable 
measures prescribing rules and regulations, as it 
respects the place and manner of burials within 
the city limits; but the city cannot arbitrarily 
prohibit them. unless such prohibition be a rea- 
sonable exercise of the power. The legislature, 
in its wisdom, may, by express delegation of au- 
thority, empower the city to adopt measures of 
a specified and defined character, and the exer- 
cise of such authority cannot be questioned on 
the ground of its unreasonableness. People v. 
Pratt, 129N. Y. 68, 29N. E. Rep. 7; Cronin v. 
People, 82 N. Y. 318; Coates v. Mayor, ete., 7 
Cow. 585,—are illustrative of the principle. In 
the first, the authority delegated was ‘‘to make, 
modify, and repeal ordinances and by-laws to 
regulate the burial of the dead; and it was held 
that the power to regulate was tantamount to the 
power to prohibit, the court referring to Cronin 
v. People, which involved the authority to pro- 
hibit the operation of slaughter houses in certain 
portions of the city of Albany as conclusive of the 
point. So,in the last case cited, the authority 
extended to making by-laws ‘‘for regulating * 
* * or preventing the interment of the dead” 
within the city, which language is so express and 
explicit as to leave no doubt touching the power 
to prohibit. But where the authority to adopt 
specific measures is referable merely to the gen- 
eral power, or where the authority to legislate 
with respect to a given subject is conferred and 
the mode of its exercise is not prescribed, there 
goes with it the condition that the exercise 
thereof, to be valid and efficacious, must be rea- 
sonable and not oppressive. 1 Dill. Mun. Corp. 
(4th Ed.) § 328; Trenton Horse R. Co. v. Inhab- 
itants of City of Trenton (N. J. Sup.), 20 Atl. 
Rep. 1076; Haynes v. Cape May. 50 N. J. Law, 
55, 13 Atl. Rep. 231; Coal Float v. City of Jeffer- 
sonville, 112 Ind. 35,13 N. E. Rep. 115; Mayor, 
ete. v. Radecke, 49 Md. 217; ‘Tugman v. City of 
Chicago, 78 Ill. 405; Kirkham vy. Russell, 76 Va. 
956. Itis for the court to determine, in view of 
the facts of each particular case as it arises, 





whether or not an ordinance is reasonable. 17 
Am. & Eng. Enc. Law, 248. The prevailing pre- 
sumption, however, is in favor of its reasonable- 
ness, which must be overcome by legal and com- 
petent proof to the contrary before its invalidity 
can be declared. ‘Trenton Horse R. Co. v. In- 
habitants of City of Trenton, supra; Com. v. 
Patch, 97 Mass. 221; Van Hook v. City of Selma, 
70 Ala. 361. 

We are thus brought to the question whether 
the ordinance involved evinces a reasonable ex- 
ercise of the general police power vested in the 
city, or of such as is attendant upon the power 
accorded to provide for the health, cleanliness, 
and good order thereof. The court may take 
judicial knowledge of the acts of incorporations 
and charters of municipal corporations, and as a 
logical consequence of the territorial limits of 
such municipalities, especially where they are 
fixed and defined by the acts giving them life, or 
acts amendatory thereof. 17 Am. & Eng. Enc. 
Law (2d Ed.), 936, 938; Fauntleroy v. Hannibal, 
1 Dill. 118, Fed. Cas. No. 4,691; Binkert v. Jan- 
sen, 94 11]. 283; Hornberger v. State, 47 Neb. 40, 
66 N. W. Rep. 23; De Baker v. Railway Co., 106 
Cal. 257, 39 Pac. Rep. 610; City of Kansas City v. 
Smart, 128 Mo. 272, 30S. W. Rep. 773. 

Now, it is an admitted fact that there are con- 
siderable tracts of land, comprised within the 
limits of the city, which are sparsely inhabited. © 
As was said by the court below, ‘‘there are within 
the corporate limits of the city of Portland several 
large tracts of lands, which are used solely for 
farming purposes, some of them containing 
several hundred acres, and on some of them in- 
terments could be made which would be distant 
a half mile or more from any human inhabitant 
or public thoroughfare.’’ Under these condi- 
tions, it is assuredly not a-reasonable regulation, 
as a police provision, or for the conservation of 
the health or good order of the community, to 
exclude burials from the whole territory, save 
the districts enumerated by the ordinance. If, 
however, as before indicated, the legislature had 
granted special and express power to exclude 
burials from within the city limits, the adoption 
of such an ordinance would be a legitimate exer- 
cise thereof, and no one could question its 
validity ; yet, when the nature of the power dele- 
gated enjoins upon the city the duty of adopting 
such measures only as are reasonable, that be- 
comesthe measure and limit of the power, and 
any act in excess thereof is without legal efficacy. 
The ordinance being unreasonable as applied to 
those sparsely inhabited portions of the city, and 
general in its territorial scope and operation, it is 
invalid as to the whole, and must fall in its en- 
tirety. As sustaining the conclusions here 
reached, see Austin v. Murray, 16 Pick. 121; 
Kneedler v. Borough of Norristown, 100 Pa. 368; 
Town of Lake View v. Rose Hill Cemetery Co.,. 
supra; Mayor, etc. v. Radecke, supra. This state- 
ment of the Jaw is not impinged upon by the doc- 
trine maintained in Pennsylvania R. Co. v. Mayor, 
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etc. of City of Jersey City, 47 N. J. Law, 286; 
State v. Sheppard, 64 Minn. 287, 67 N. W. Rep. 
62, 36 L. R. A. 305; and other cases cited by 
counsel. One of the primary essentials of a 
valid ordinance is that it must be general in its 
operation; that is, it must affect all persons alike, 
under like circumstances and conditions. 1 Dill. 
Mun. Corp. (4th Ed.) § 322. It may, and often 
does, become a question whether certain persons 
or corporations, acting in peculiar capacities or 
special emergencies, come within the legitimate 
purview or spirit of the ordinance, and such was 
the question presented and determined by the 
above cases. The ordinance in each case was 
general in its scope, affecting all persons alike, 
but in the first the business of the railroad con- 
centrated in a small compass, but had grown to 
such proportions that the ordinance became un- 
reasonably embarrassing and burdensome, and it 
was held, therefore, that it should not be en- 
forced against the company as to the particular 
locus in quo. So, in the latter case, the ordinance 
prohibited the driving of animals in the street at 
a rate of speed exceeding six miles an hour, and 
it was held that a fireman, acting in the discharge 
of his duties in hastening to the scene of a con- 
flagration, did not come within the inhibition, 
The doctrine is operative in the establishment of 
an exception rather than that of a general rule, 
and can have no application in the case at bar. 
Reliance is had upon the case of City of Port- 
land v. Terwilliger, 16 Oreg. 465, 19 Pac. Rep. 
90, as being an adjudication sustaining the power 
of the eity to exclude burials from within the 
city limits. The court there had under considera- 
tion the effect of an ordinance prohibiting the 
burial of the dead within the city, and conse- 
qently upon an estate conceded, for the purpose of 
the case, to have been vested in the municipality 
upon a condition subsequent as to the continued 
use and occupation thereof by it for cemetery pur- 
poses. The power to adopt the ordinance in that 
case seems to have been taken for granted, or, at 
least, it was not a matter of controversy in the 
course of the hearing. In announcing the opin- 
ion, Mr. Justice Strahan incidentally says: ‘*That 
power was delegated by the State to the city of 
Portland under the general description of police 
power,”’ referring, we presume, to the power of 
prohibiting burials within the city limits. The 
learned justice then proceeded to an elaboration 
of the idea that every citizen holds his property 
subject to the proper exercise of the power, but 
the question whether the charter did or did not 
confer the power to adopt the ordinance was not 
mooted so far as we are informed by the record, 
much less can it be said to have been decided. 
The idea of declaring the act of burial a nuis- 
ance, and the power commensurate to that par- 
ticular purpose, does not seem to have been sug- 
gested at any time during the proceeding. The 
case is therefore not controlling as a precedent. 
If, however, it ever had any vitality in the direc- 
tion claimed for it, it must be considered as over- 





ruled in its general scope by the subsequent case 
of Grossman v. City of Oakland. There will be 
an affirmance of the judgment. 


Norr.—Power of Municipality to Prohibit or Re- 


strict the Establishment of Cemeteries or Right of 


Burial within Certain Limits.—What is termed in 
law the “police power” of a State has never been 
satisfactorily defined, and the Supreme Court, the 
tribunal most competent of any other to define it, 
has absoluteiy confessed its inability to do so, and 
therefore refuses to try it, It would hardly be act- 
ing with becoming modesty on our part,in the face of 
this confession, to make any attempt at definition, 
but we will content ourself with the suggestion 
offered by Scott, J.,in the case of Lake View v. 
Cemetery Co., 70 Ill. 191, where, after suggesting 
several other attempts at definition, the learned 
judge says: “It [the police power] may be said to be 
that inherent and plenary power in the State which 
enables it to prohibit all things hurtful to the com- 
fort, safety and welfare of society.”’ 

The question whether a cemetery is a nuisance per 
se, while sufticiently settled by authority, has been 
opened for academic discussion. Tiedemapn, for in- 
stance, in his late work on State and Federal Control 
of Persons and Property, says: ‘‘It is held by some 
that a cemetery is not a nuisance per se, and conse- 
quently the interment of the dead cannot be pro- 
hibited altogether. Of late, the advocates of crema- 
tion of dead bodies have been urging the unwhole- 
someness of burial as a reason why cremation should 
be adopted in its stead, as a means of disposing of 
corpses. If the burial of the dead does not cause or 
threaten injury to the public health, burial could not 
lawfully be prohibited; but if itis proven to bea 
fact that the interment of dead bodies does injure the 
public health, and is a fruitful source of the trans- 
mission of disease, as it is claimed to be by many 
scientists, it cannot be doubted that the State may 
prohibit burial and compel the remains of the dead 
to be cremated, or disposed of in some other harm- 
less way.’”? While not disposed to share completely 
with Mr. Tiedeman the sentiments thus expressed, 
any discussion of the question would be useless, as 
it has been determined, not by ‘‘some,’’ but by all 
authorities which have come to our observation that 
a cemetery is not a nuisance per se. Lake View v. 
Cemetery Co., 70 Ill. 191; People v. Pratt, 129 N. Y. 
68; Dunn v. Austin, 77 Tex. 139; Pfleger v. Groth, 103 
Wis. 104; Kingsbury v. Flowers, 65 Ala. 479; Hum- 
phrey v. M. E. Church, 109 N. Car. 1382; Monk y. 
Packard, 71 Me. 359. Not being a nuisance, per se, 
the interment of bodies cannot be declared such ex- 
cept upon proof showing that in the particular case 
it has become such. For instance, in Monk v. Pack- 
ard, 71 Me. 309, it was held that a cemetery which 
does not affect the physical health of the occupants 
of a dwelling house near it, nor their olfactories by 
any effluvia from the graves, is not in law a nuisance. 
To become a nuisance the effect must be such as to 
interfere with ordinary physical existence, and the 
injury must be something more than fancy, delicacy 
or fastidiousness. If itis established, however, by 
sufficient proof that the place of burial has become so 
situated as to injure the health and comfort of the 
people living in its neighborhood, equity will inter- 
fere and grant relief by injunction abating the nuis- 
ance. Jung v. Neraz, 71 Tex. 306. 

In regard to State and municipal regulations itis now 
detinitely settled by a long line of decisions that the 


- legislature has the right, under the police power, to 
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regulate the burial of.the dead and may restrict it 
within definite limits or even prohibit it altogether, 
as, for instance, in large cities. Brick Presbyterian 
Church v. Mayor, 5 Con. (N. Y.) 4238; Concordia 
Cemetery Assn. v. Railroad Co., 121 Ill. 199; 
Woodlawn Cemetery v. Everett, 118 Mass. 354; 
Pfleger v. Groth, 103 Wis. 104; Kineaid’s Ap- 
peal, 66 Pa. St. 423; People v. Pratt, 129N. Y. 68. 
In Town of Lake View v. Rose Hill Cemetery Com- 
pany, 70 Ill. 191, the court seems to take an opposite 
view. In this case the charter of a cemetery com- 
pany authorized it to acquire and use land not ex- 
ceeding five hundred acres for burial purposes. 
After it had acquired the land and spent money in 
preparing and adorning the same, a statute was 
passed forbidding the company to use any of its lands 
for burial purposes outside of its then inclosure, 
which was less than five hundred acres. Held, that 
as it did not appear that any nuisance existed or was 
liable to arise, the statute was not a valid exercise of 
the police power and was unconstitutional. The 
court said: ‘*There is no pretense that the cemetery, 
as constructed, is » nuisance, nor is there any charge 
that the health or comfort of the people in the vicinity 
has been or will be affected in the near or even in the 
distant future. If it can be maintained at all, it must 
be by some absolute power by which the general 
assembly, it being the sole judge of the extent of its 
powers,may declare what shall and what shall not be, 
independently of all constitutional restrictions. * 

We are unwilling, however, to concede the existence 
of any indefinable power superior to the constitution 
that may be invoked whenever the legislature may 
deem the public exigency may require it, by which a 
party may be capriciously deprived of his property 
orits use without compensation.”? The difficulty 
in reconciling this decision with the weight of 
authority is wrapped up in a further question. 
Is the question whether there was a _ suflicient 
occasion for the exercise of the police power in any 
given case a judicial or political question? In Coates 
v. Mayor, 7 Cow. 585, it was said: *‘It is of the nature 
of legislative bodies to judge of the exigency upon 
which their laws are founded.” It may be safely 
aftirmed that the proper rule is that that the discre- 
tion of the legislature as to what constitutes a suffic- 
ient exigency for the exercise of the police power, if 
not merely colorable, will not be reviewed by the 
court. Of course the police regulation must be one 
in fact and the right to use private property cannot 
be arbitrarily abridged under the mere pretense of a 
police regulation. Itis also to be observed that the 
legislature may delegate the exercise of this power 
to its municipalities who may restrict or prohibit 
the interment of dead bodies as they may believe 
necessary. People v. Pratt, 129 N. Y. 68; Kincaid’s 
Appeal, 66 Pa. St. 411; Austin v. Cemetery Asso- 
ciation, 87 Tex. 380; Page v. Symonds, 63 N. H. 17. 
Nor is the police power being a “law of over- 
ruling necessity” restricted by rights of con- 
tract or long user. For instance, where the right of 
sepulture had existed for over one hundred years 
under grants of or titles to cemetery lands, it was 
held that the length of time was not conclusive 
against the exercise of the police power py the legis- 
lature or municipality prohibiting future interments. 
Coates v. New York, 7 Cow. (N. Y.)-585. 

It may seem from our argument so far that the 
position of the court in the principal case is not in 
accord with the weight of authority. Such a conclu- 
sion, however, would not be justified by a careful 
reading of the opinion. The court distinctly says that 





if the legislature had given express power to the 
municipality of Portland to restrict or prohibit the 
interment of the dead within that city the ordinance 
under consideration could not be questioned as to its 
reasonableness. But the court insists that under a mere 
general provision to provide for the health and com- 
fort of its citizens the municipality had no authority 
to unreasonably restrict or prohibit the right of 
burial. This is in line with the weight of authority. 
Two cases directly in point on this question seem to 
have been overlooked by the court in the principal 
ease. For instance, in the case of Los Angeles v. 
Cemetery Association, 124 Cal. 344, it was held thata 
city canuot prohibit or suppress cemeteries under a 
charter power to institute police regulations. Again 
in the case of Austin v. Cemetery Association, 87 
Tex. 330, it was held that a municipal ordinance lim- 
iting the places witbin a city in which it shall be law- 
ful to inter deceased human beings is not void on its 
face. It is valid unless it unreasonably restricts the 
rights of its citizens to procure places for that pur- 
pose within such limits. These cases contain a most 
exhaustive discussion of this very interesting ques- 
tion. We shall examine them at length. In Los 
Angeles vy. Cemetery Association, the ordinance in 
question made it ‘‘unlawful to locate or establish, ex- 
tend or enlarge any cemetery or graveyard within the 
limits of the county of Los Angeles without the per- 
mission of the board of supervisors.” After showing 
that a cemetery cannot in the least degree be con- 
sidered a nuisance per se, the court says: ‘“*We quite 
agree with the learned counsel for respondent that 
there are many considerations which may bring 
cemeteries within the power of reasonable regulation 
of both city and county municipalities. * * * Is 
the ordinance before us areasonable exereise of the 
power conferred by the constitution and the statute 
upon boards of supervisors, and as applicable to 
counties? The ordinance makes it unlawful to estab- 
lish or enlarge any cemetery within the limits of the 
county without the permission of the supervisors. 
It declares that in no part of Los Angeles county, 
however remote from any city or town, even though 
the location be suitable for the purpose and entirely 
satisfactory to the neighboring inhabitants, no ceme- 
tery shall be established except by permission of the 
supervisors. There are reasons why the burial of the 
dead should be subject to reasonable regulations, but 
we can see no more reason why the right to establish 
cemeteriesin a county should be subject to the will 
ofthe supervisors than that the right to engage in 
any other lawful enterprise should be so circum- 
scribed. Under the guise of regulating a 
business the municipality cannot make prohibition 
possible by committing to the officers of the munici- 
pality the arbitrary power to deny permission to en- 
gage in that business. We do not think it was ever 
intended by the legislature in the statutory enact- 
ment, to include, in the power to make and enforce 
regulations, a power purely personal and arbitrary.” 
In the case of Austin v. Cemetery Association, the 
ordinance under consideration, made it unlawful for 
any person to bury any dead body within the corpor- 
ate limits of the city of Austin except within a cer- 
tain desiznated district, a1.d providing for a severe 
penalty for its violation. The ordinance was passed 
under a provision in the city charter giving the 
municipality power to ‘regulate the burial of the 
dead.” The court held that this provision of the city 
charter authorized the passage of the ordinance in 
question, and then proceeded with the following ex- 
planation: “To regulate an act implies that the act 
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shall be permitted, but that it may be controlled by 
reasonable restrictions as to the manner and circum: 
stances of its performance.” Here the court comes 
to the vital question: ‘‘If said ordinance was legally 
passed by virtue of authority of the charter, have the 
courts the authority to inquire into the reasonable- 
ness or unreasonableness of the ordinance?” In 
answer to this question the court said: “It isdoubt- 
less within the power of the legislature to make arbi- 
trary laws, provided they neither infringe the consti- 
tution of the State or of the United States. We are 
not prepared to say that it could not delegate that 
power to a municipal corporation. But before it 
should be held that such grant was intended, it would 
seem that the language of the charter should be 
sufticiently explicit clearly to manifest that intention; 
and, in the absence of such language, we think it 
should also be held that it was not the intention to 
confer authority to make an arbitrary and unreason- 
able law. It occurs to us that itis upon this princi- 
ple that the courts proceed when they hold that the 
ordinance of a municipal corporation must be rea- 
sonable. We are therefore of opinion that it was not 
the intention of the legislature to confer power upon 
the city council of the city of Austin either to pro- 
hibit the burial of the dead within the limits of the 
city, or to unreasonably restrict the rights of its citi- 
zens to provide places for that purpose within such 
limits.”” The court further held that whether the 
ordinance was reasonable or unreasonable depended 
on the facts in each case, and that the question was 
one of law for the court. Further, the court held 
that the presumption would be in fayor of the reason- 
ableness of the ordinance and that he who claims the 
contrary must assume the burden of proof. And, 
finally, the court decided that under the facts in this 
case the cemetery could proceed in equity by injunc- 
tion against the city prohibiting them from enforcing 
the ordinance and was not required to test the law in 
a criminal proceeding for its violation. 








JETSAM AND FLOTSAM. 


CHANGES IN WAR REVENUE TAXES. 


On Monday, July 1, 1901, the act of March 2, 1901, 
went into effect amending the war revenue law of 
1898, which will remove a number of stamp and other 
taxes and will modify other charges upon the busi- 
ness of the country. The taxes repealed comprise 
those on bank checks, issues or obligation of 
guarantee companies, certificates of damage, certifi- 
cates of deposit and certain other kinds of certificates, 
charter parties, commercial brokers, sight drafts, ex- 
port bills of lading, express receipts, life, marine, 
inland, fire, casualty and fidelity and guaranty insur- 
ance policies, leases, manifests for custom house 
entry, mortgages or conveyances in trust, orders for 
the payment of money on sight or on demand, powers 
of attorney to convey and to sell, promissory notes, 
protests, telegraph and telephone messages, postoffice 
money orders, warehouse receipts, perfumery and 
cosmetics, proprietary medicines and chewing gum. 
In relation to drafts and orders for the payments of 
money other than at sight or on demand, and foreign 
bills of exchange and foreign orders for the payment 
of money, it may be said that these still remaig taxa- 
ble. The tax of)! cent also remains upon freight receipts 
or domestic bills of lading. The requirement that 
stamps shall be affixed to the following documents, 
used extensively by all who have business connected 





with the mercantile marine, will cease on July 1, 
namely: Certificates of registry and of enrollment, 
certificates to the acknowledgments of bills of sale of 
vessels, charter parties of registered vessels, certiti- 
cates of record of American built vessels owned by 
aliens, master carpenter certificates, certificates of 
issue of temporary documents, certificates of owner- 
ship, of the surrender of documents and of payment 
of tonage duty, United States bills of health, certifi- 
cates to shipping articles required by section 4512 of 
the revised statutes, certificates of damage by port 
wardens or marine surveyors, certificates as to wages 
and effects, certificates of discharge and accounts of 
wages and effects. 

Upon a number of articles and documents reduc- 
tions and modifications have beer. made by the new 
law. For example, the tax on beer is reduced from 
$2 per barrel, and 7 1-2 per cent. discount, to 31.60 per 
barrel. The rate on cigars of all descriptions made 
of tobacco or any substitute therefor, and weighing 
more than three pounds per thousand, is fixed at $3 
perthousand. On cigars, weighing not more than 
three pounds per thousand, the rate is fixed at 18 
cents per pound. On cigarettes, weighing not more 
than three pounds, and of a wholesale value or price 
of more than $2 per thousand, 36 cents per pound is 
charged. On cigarettes, weighing not more than. 
three pounds per thousand, and of a wholesale value 
or price of not more than $2 per thousand, the charge 
is fixed at 18 cents per pound. On cigarettes, weigh- 
ing more than three pounds per thousand, the tax of 
$3.60 remains. On tobbacco and snuff, the rate of 
which was fixed by the war revenue law at 12 cents 
per pound, a discount of 20 per cent. is allowed by 
the amending law. The rate on foreign bills of ex- 
change is changed from 4to 2 cents for $100. Con- 
veyances of property below $2,500 in value are now 
exempted from taxation, while each $500 above that 
amount is taxed at the rate of25cents. The law 
affecting legacies is modified so as to exclude from 
taxation legacies of a charitable, literary, religious or 
educational character after March 1, 1901. Orders 
for the payment of money by telegraph issued by ex- 
press companies, drawn in but payable out of the 
United States, are to pay 2 cents for each $100. Pas- 
sage tickets from the United Statesto foreign ports, 
formerly paying from $1 to $5, are now exempted 
from taxation when below $50 in value, but for each 
$50 they pay arate of 50 cents. On sales of products 
atexchanges the rate of 1 cent for each $100 is re- 
tained, but sales of merchandise in the actual course 
of transportation are exempted from the tax. 

A number of itemsin the law remain unchanged. 
These comprise the tax of $50 for each $25,600 of 
bankers’ capital and surplus and $2 for each addi- 
tional $1,000; the tax of 5 cents for each $100 worth of 
bonds, debentures, certificates of indebtedness, etc.; 
the tax of 50 cents on bonds of indemnity or for the 
execution of the duties of any office; the tax of +50 on 
brokers; the tax of 10 cents on brokers’ contracts, 
and the tax of $2 for every $100 on certificates of 
profits, of $2 for each $100 of certificates of stock 
transfers, and of 5 cents for each $100 of the original 
issue of the certificates of stock. There also remain 
the taxes of $10 on custom house brokers; of from +6 
to $24, according to sales, on dealers in leaf tobacco, 
and of $12 on dealers in tobacco whose sales exceed 
50,000 pounds. In like manner the law maintains the 
tax of 2 cents for each $100 on time drafts or inland 
bills of exchange, of 25 cents to $l on the entry of 
goods at the custom house for consumption and of 50 
cents for entries for withdrawal. The taxes of from 
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$6 to $24 on manufacturers of cigars, of $12 perannum 
on manufacturers of mixed flour, of 4 cents per bar- 
rel on mixed flour, of $20 on pawnbrokers, and of 1-4 
per cent. of the gross receipts in excess of $250,000 on 
petroleum and sugar refineries are also retained, as 
are the taxes on bowling alleys, circus, theaters, 
museums, concert halls and other public amuse- 
ments. 

Finally, the new law maintains the tax of 1 cent on 
sleeping and parlor car tickets, of 1 cent a pint on 
sparkling and other wines, and of 2 cents on quanti 
ties of more than a pint, and of 10 cents per pound on 
tea, while the special taxes of $50, in addition toother 
special taxes, on class 2 of brokers and of 2 cents for 
each $100 on bucket shop transactions, which went 
into effect on April 1 last, are continued under the 
new law. It is somewhat difficult to estimate what 
will be the effect upon the revenue of the changes in 
the law, but there is, of course, no doubt whatever 
that the reduction of taxes effected by it will still 
leave a comfortable surplus at the end of the fiscal 
year, assuming that at the next session congress will 
make no material reduction in the revenue rates.— 
Bradstreet’s Journal. 








BOOE REVIEWS. 


COLLIER ON CIVIL SERVICE. 

It is not often that we enjoy the novelty of review- 
ing a treatise on a subject of law wholly new or never 
before brought down into the systematic form of a 
text book. Such, however, is the work entitled ‘The 
Civil Service Law of the State of New York,” by 
William Miller Collier, president of the New York 
Civil Service Commission. The compass of the book 
is not so narrow as its title would seem to indicate, as 
it embodies copious references to analogous statutes, 
and to decisions by the federal courts and courts of 
other States. Civil service legislation inaugurated by 
the federal government January 16, 1883, has to day 
found entrance into the statute law of eight States of 
the Union, and is rapidly gaining in popularity and 
influence. Appointment to positions in the civil 
service, either of the State government or of the mu- 
nicipality, according to merit and fitness of the ap- 
plicant, rather than to political service or preference, 
is such aclear stepin advance that one fails to un- 
derstand the stubborn opposition that is sometimes 
made to such legislation. The civil service law, how- 
ever, isno longer an experiment, and it has estab- 
lished itself as a part of our system of political juris 
prudence with which every practitioner of the law 
must acquaint himself. Mr. Collier’s excellently ar- 
ranged work on this subject will fill every require- 
ment of the lawyer, and tothe vast army of public 
officers and public employees whose powers, rights, 
and duties are measured and determined by the 
civil service law, this treatise will be of invaluable 
service in construing, applying, and enforcing the 
provisions of thatJaw. Published in law buckram, 
and for sale at the price of $4.50 by Matthew Bender, 
Albany, N. Y. 


AMERICAN STATE REPORTS, VOL. 78. 

The 78th volume of the American State Reports is 
a welcome addition to the long line of excellent vol- 
umes which have preceded it. Probably the most 
valuable of the contents of these reports are the 
monographie notes which are exceedingly concise, 
and atthe same time practically exhaustive of the 
entire subject which they attempt totreat. Probably 
the most interesting note in this volume is that ap- 





pended to the case of Booth v. People, 186 Ill. 43, 78 
Am. St. Rep. 229, entitled, ‘‘Acts Which the Legisla- 
ture May and May Not Declare Criminal.’ The 
treatment of this subject embraces a full discussion 
of the extent of the right in the legislature under the 
police power to declare acts criminal which were 
heretofore innocent, and contain among others the 
following subtopics: Abandonment of Children, 
Erection of Building within ‘‘Fire Limits,’ Burial of 
the Dead, Compulsory Vaccination, Game Laws, 
Laws against Free Speech, Horse Racing, Lotteries, 
Miscegenation, Oleomargarine Laws, Licensing of 
Physicians, Prostitution, Sunday Laws and Ticket 
Brokerage Laws. Other notes especially valuable 
and interesting are the following: Fletcher v. Amer- 
ican Trust & Banking Co., p. 164, on the “Common 
Law Powers of Executors;” State v. Michel, p. 364, 
on the “Computation of Time;” Jordan v. Greens- 
boro Furnace Company, p. 644, on ‘“‘When and How 
the Statute of Frauds Must be Pleaded.” Published 
by Bancroft-Whitney Company, San Francisco, Cal. 








BOOKS RECEIVED. 


American Bankruptcy Reports, Annotated (cited 
Am. B. R.), Reporting the Bankruptcy Decisions 
in the United States of the Federal Courts, State 
Courts and Referees in Bankruptcy. Edited by 
James W. Eaton and Wm. Miller Collier. Vol. V. 
Albany, N. Y. Matthew Bender, 1901. 

The Law of Bankruptcy, Including the National 
Bankruptcy Law of 1898, the Rules, Forms, and 
Orders of the United States Supreme Court, the 
State Exemption Laws, the Act of 1867, etc., etc. 
With Citations to all Relevant Decisions. Second 
Edition, by Edwin C. Brandenburg, LL. M. 
Author of the Digest of Bankruptcy Decisions; 
Professor of Procedure in Bankruptcy at Colum- 
bian University; in Charge of Bankruptcy Mat- 
ters in the Department of Justice. Chicago, Cal- 
laghan & Company, 1901. Sheep, pp. 1,041. 
Price, $6 00. Review will follow. 

HUMORS OF THE LAW. 

A well known San Francisco attorney, who prides 
himself upon the bandling of Chinese witnesses, was 
defending a railway damage case. . Instead of follow- 
ing the usual questions as to name, residence, if the 
nature of an oath were understood, etc , he began: 
“What your name?” ‘Kee Lung.” ‘You live San 
Francisco?” ‘‘Yes.” ‘*You save God?” “Mr. At- 
torney, if you mean ‘Dol understand the entity of 
our Creator?’ I will simply say that Thursday eve- 
ning next I shall address the State Ministerial Asso- 
ciation on the subject of the ‘Divinity of Christ,’ and 
shal] be pleased to have you attend.” A roar of 
laughter swept over the courtroom, and it was some 
minutes before the examination proceeded. 


Hennypeck—Skoots eloped with my wife last night. 

Gabbleton—Why, [ thought he was your best 
friend. 

Hennypeck—He is! 

When William E. Evarts was secretary of state the 
elevator that carried him to the State department 
one day contained a number of strangers, presumably 
applicants for appointment as ministers or consuls. 
On seeing them, Mr. Evarts whispered to a friend: 
“This is the largest collection for foreign missions 
that I’ve seen taken up in some time.” 
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“The old judge was one of the kindliest of men,” 
said an attorney of New Orleans toa representative 
ofthe Times Democrat, speaking of a distinguisaed 
member of the local bar, whois now dead, *‘but his 
temper was as warm as his heart, and when momen- 
tarily exasperated he had a tongue like a razor. 
When I was studying law in his office we had a copy- 
ing clerk who was known about the place as ‘the late 
Peter Jones’—a sobriquet he acquired by being al- 
ways behind time. He was a slow, abstracted, 
dreamy kind of a fellow, with his mind generally a 
hundred miles from his business, and he was contin- 
ually working the judge up to the point of explosion. 
One day a wire basket fell off the top of his desk and 
grazed bis cheek, making a slight scratch several 
inches long. Being very busy atthe moment, and 
wishing to protect the abrasion from the air until he 
could get some court plaster, he slapped on three 
postage stamps and wen: on with his work. A little 
later on he had some papers to take to the United 
States court, and, forgetting all about his peculiar 
decoration, he put on his hat and sallied out. He 
must have created a sensation onthe street, but, as 
usual, his mind was elsewhere, and when he returned 
in half an hour or so, he was still in blissful ignorance 
of his Mardi Gras aspect. The three stamps hap- 
pened to all be of different colors, and he louked like 
an Apache chief made up for aghost dance. As he 
entered the office, the judge raised his head and fixed 
him with an astonished stare. Poor Jones quailed 
under his eye. ‘Anything—er—wrong, sir?’ he in- 
quired, tremulously, when the silent scrutiny became 
unendurable. ‘Yes, sir!’ thundered the old gentle- 
man; ‘you are carrying too much postage for second- 
class matter.’ ”’ 
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1. ADULTERATAON—Milk—Evidence.—In the proceed- 
ing to recover a penaity for the violation of section 36 
ofthe act to prevent the adulteration of milk (Gen. 
St. p. 1170), it is not necessary to showthe particular 
manner in which the analysis was conducted. All that 
it was necessary to allege or to prove was thatthe 
milk contained morethan 88 percentum of watery 
fluids, or less than 12 per centum of milk solids. Nor 
was it necessary to aver or to prove that the milk in 

question was,tothe knowledge of the defendant, be 





low the required standard. It is competent for the leg 
islature to declare that the doing of an act shall sub- 
ject the doer thereof to a penalty, irrespective of his 
inotive or knowledge, and in such a case the courts 
have no power to require proof of knowledge or 
motiveto be shown.—VANDERGRIFT V. MIEHLA,N. J., 
49 Atl. Rep. 16. 

2. AGENCY—Authority—Burden of Proof.—Where the 
defendant, inan action to recover money, has paid the 
money to a person formerly authorized by plaintiff to 
collect the same, but whose authority is shownto have 
been revoked prior to the payment,the burden of show- 
ing that the money was paid in good faith, and in re- 
liance on the continuance of the agency, is on the de” 
fendant.—WHITAKER V. BALLARD, Mass., 60 N. E. Rep. 
379. 

8. BILLS AND NoTEsS—Consideration—Parol Evidence: 
—A note promising to pay a certain sum of money ata 
certain date, in consideration of the founding of a col- 
lege at a place named, is based upon a sufficient con- 
sideration. In anaction ona note ‘‘given in considera- 
tion of founding a college,” evidence that at thetime 
the note was signed plaintiff undertook to perform 
certain acts at the request of the maker ofthe note is 
admissible to establish that there was a good con- 
sideration for the note in the acts which the payee of 
the note was to perform. — KEUKA COLLEGE V. Ray, 
N.Y., 60 N. E. Rep. 325. 


4. BILLS AND NotTKes—Husband and Wife—Ratifica- 
tion.—Where a husband signed his wife’s numetoa 
note without her authority, and no adoption of the 
signature by the wife, nor estoppel, was pleaded, nor 
proof thereof given, an instruction in a suit on the 
note against the wife was correct which stated, in 
substance: ‘‘If you find that defendant, with full 
knowledge of plaintiff’s claim of her liability on the 
note, and the facts and circumstances respecting the 
indebtedness evidenced thereby, admitted the liability 
thereon, and promised to pay the same, this will bea 
ratification ; otherwise, if she was not informed ofthe 
facts and circumstances respecting the indebtedness 
evidenced by the note.— MEYER Vv. WEGENER, Iowa, 86 
N. W. Rep. 49. 


5. BILLS AND NOTES—Indorsement in Blank—Want 
of Consideration.—Where defendant was sued as in- 
dorser of a note, and it appeared that the note was 
made payable to him by mistake, and without his 
knowledge or consent, and that he indorsed it in 
blank at the request of the true owner, for the pur. 
pose of showing title in him, such indorsement was 
without consideration, and defendant was not liable 
thereon.—FARMERS’ Sav. BANK V. HANSMANN, Iowa, 86 


N. W. Rep. 31. 


6. RILLS AND NOTES—Pleadings — Joint Answer.— 
Where suit is broughton a note and toforeclose a 
mortgage securing it, an answer purporting on its 
face to answer the entire complaint, but only alleging 
facts showing a defense to the mortgage, and wholly 
silent as to the liability on the note, is subject to de- 
murrer.—HOLLINGSWORTH V. MCCOLLY, Ind., 60 N. E. 
Rep. 371. 


7. CHATTEL MORTGAGES—Right of Posssession—Exe- 
cution.—Where one of the members of a firm degling 
ip race horses was given a power of attorney to act for 
the firm, and, acting thereundgr, mortgaged the 
horses to pay a judgment for which they were about to 
be sold, and agreed with the mortgagee that the 
horses should be entered in races, and the mort- 
gegee should advance the entrance fees and 
have a lien on the horses therefor, such agree- 
ment was not beyond the partner’s authority, so as to 
make evidence thereof inadmissible in an action by 
the mortgagee, to recover possession of the horses 
from a sheriff who had seized them under an execu- 
tion in favor of a creditor of the mortgagee.— MORRIS 
v. HOBBARD, S. Dak., 86 N. W. Rep. 25. 

8. CONSTITUTIONAL LAW—Obligation of Contracts— 
Wages as Preferred Debts.—Acts 1885, p. 95 (Burns’ 





Sata 
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Rev. Stat. 1694, § 7051) provides that, when the busi- 
ness of any person sball be suspended by the action 
of creditors, the debts owing to employees for labor 
to an amount not exceeding $50 each for work per- 
formed within six months next preceding the seizure 
of the preperty of such person shall be treated as pre. 
ferred debts, and shall be first paid in full. Held, that 
the statute is not unconstitutional as impairing the 
obligations of contracts because it operates only on 
contracts entered into after its enactment; nor is the 
statute unconstitutional as devesting vested rights, 
since the legislature has power to regulate the 
priority of statutory liens, among which ure chattel 
mortgages.—SMALL Vv. HAMMES, Ind., 60 N. E. Rep. 342. 

9. CONTRACTS — Assignment — Breach. — Defendant 
sold his livery stable to plaintiff and F, as partners, 
and agreed not to re-engage in the livery business in 
that town while the parties of the second part were 
engaged in that business on the premises sold. F 
assigned his interest in the contract to plaintiff, and 
thereafter defendant started a livery stable. Held, 
that the assignment destroyed the identity of the 
partnership, andthe act of defendant was not in vio- 
lation of his agreement.—BARRON V. COLLENBAUGH, 
Iowa, 86 N. W. Rep. 53. 


10. ConTractT—Ignorance. — The fact that sureties 
sign a bond without reading it, though they have op- 
portunity to doso, in reliance on false representa- 
tions of the principal obligee that it is only a recom- 
mendation of the latter, does not relieve them from 
liability thereon.—SPRING GARDEN INS. Co. v. LEM 
MON, Iowa, 86 N. W. Rep. 35. 


11. ConTRACT—Option.—An agreement of the owners 
of acertain lotthat they will not sell it without first 
notifying an adjoining owner of the intention to sell, 
and giving him the privilege of buying the ground at 
a fair market price, becomes enforceable when the 
owners of the lot, without notifying the adjoining 
owner, cause a sale of it to be made by partition pro- 
ceedings intbis court. Such proceedings are a mani- 
festation of an intention to sell.—MYERS Vv. METZGER, 
N. J., 48 Atl. Rep. 1113. 


12. CONTRACT OF SALE — Agent—Ural Warranty.—A 
sales agent authorized to sell and warrant farm ma- 
chinery under written conditions to be required of the 
purchaser may bind his principal by an oral warranty 
where he withholds from the purchaser all knowledge 
ofthe limitations upon his authority to impose such 
condition, as in this case-—PARSONS BAND CUTTER & 
SELF FEEDER Co. V. HAUB,Minn., 86 N. W. Rep. 14. 


13. CONTRACT OF SALE—Breach of Warranty—Dama- 
ges.—A contract in which it was provided that if a cer- 
tain machine, for and on which notes were given and 
freight charges paid, did not and could not be made to 
fill the warranty therein contained, it was to be re- 
turned to the place where received, and another ma- 
chine substituted therefor, or the ‘money and notes” 
returned, construed. Held, that the amount paid for 
freight charges could be recovered, in addition to the 
amount of the notes, in case ofa breach of the war- 
ranty and a failure to substitute another machine.— 
EVENSON V. KEYSTONE MFG. Co., Minn.,86N. W. Rep. 8. 


14. CORPORATION—Contract— Signature of President. 
—Where a contract is consummated entirely through 
correspondence, it does not follow, as a matter of law, 
that the individual signature of the person who is 
president and manager of the corporation to letters 
is conclusive that he acts in his individual capacity. 
He may sign his individual name with an intent and 
purpose to bindthe corporation, and in such case his 
acts would do so, if relied upon by the other contract- 
ing party.—TOWERS V. STEVENS CATTLE Co., Minn., 86 
N. W. Rep. 88. 

15. CORPORATIONS—Lease— Disserting Stockholder. 
—Under Stat. 1900, ch. 426, permitting a railroad to 
lease another on approval of a majority of the stock. 
holders of each corporation, and providing that every 
stockholder shall be deemed to assent to the contract 





unless he shall file his dissent, and that the shares of 
any dissenting stockholder shall be acquired by the 
lessee, the lessee is not required to buy the stock of a 
member of such corporation who had voted for the 
lease and afterwards filed a written declaration of dis- 
sent.—BosTon & M. R.R. Vv. GRAHAM, Mass., 60N. E. 
Rep. 405. 

16. CORPORATIONS — Taxation — Statutory Require- 
ment.—Pub. Stat. ch. 13, §§ 38, 40, impose a tax on 
every corporation chartered by the commonwealth, 
or organized under the general laws for business or 
profit, having a capital stock divided into shares. 
The defendant gas company was organized in July, 
1896, and in December, 1897,issued $1,000.000 worth of 
shares, which were paid forincash. Held, thatthe 
fact that defendant’s treasurer did not file a certificate 
with the secretary of State that the capital stock had 
been paid in, as required by Pub. Stat. ch. 106, § 46, 
untiljDecember 21, 1899, did not relieve the defendant 
from the psyment of the tax assessed on May 1, 1898, 
since the corporation cannot escape taxation by fail- 
ing to comply with the statutory requirements.—AT 
TORNEY GENERAL Vv. MASSACHUSETTS PIPE LINE GAs 
Co., Mass., 60 N. E. Rep. 389. 

17. DEEDS — Constructive Notice.—Where the pur- 
chaser of iand at a foreclosure sale notifies tenants 
thereon that he isthe owner, and instructs them to 
pay the rent to him, and they consent thereto, they 
vecome his tenants; and their possession is construc- 
tive notice of the purchaser’s interest therein to a per- 
son afterwards acquiring a deed tothe land from the 
former owner.—HANNAN V. SKIDENTOPF, lowa, 86 N. W 
Rep. 44. 


18. DEEDS—Quitclaim.—Land worth $4,000 was sold 
ataforeclosure. The purcheser failed to record his 
deed, and the former owners transferred it by quit- 
claim deed to G, who conveyed it to M on the follow- 
ing day by warranty deed. The deedtoG stated that 
it was given in consideration of $1 and other valuable 
consideration, and that the grantor made no represen 
tations as to the title, other than those contained in 
the deed. G paid for the land with 25,000 shares of 
mining stock, for which he had paid $75, and he sold 
the land to M for $440, and it was purchased by the 
latter without seeing it or obtaining an abstract of 
title. Held, in an action by the foreclosure purchaser 
to recover the land, that the evidence was not sufii- 
cient to show that M was an innocent purchaser 
thereof.—HANNAN V. SEIDENTOPF, Iowa, 86 N. W. Rep. 
45. 


19. EVIDENCE — Expert Witness — Qualification. — 
Where, in a suit against a railroad for injuries to land 
caused by fire escaping from the right of way, a wit- 
ness had resided for years in the neighborhood of the 
lands, and had been allowed, without objection, to 
testify as to the value of such lands before they were 
burned, an objection to the admission of his testi- 
mony as to their value after they were burned, on the 
ground that he had only been on a small portion of 
the lands since the fire, was tothe weight, rather than 
the competence, of the evidence, and its admission 
was not error.—CH10AGO, I. & L. Ry. CoO. v: BROWN, 
Ind., 60 N. E. Rep. 346. * 


20. EvIDENCE—Hearing.—Where a brakeman in a 
suit against a railroad for persona! injuries testified 
that his physician had advised another operation, 
and that the physician was too ill to appear atthe 
trial, such evidence was incompetent, as hearsay, and 
prejudicial,as tending to enhance the damages for 
future pain and suffering.—TROTT V. CHICAGO, I. &P. 
Ry. Co., Iowa, 86 N. W. Rep. 33. 

21. EVIDENCE—Judicial Notice—Common Law.—The 
courts of Minnesota do not take judicial notice of the 
common law of a sister State.—ORANDALL V. GREAT 
NORTHERN Ry. Co., Minn., 86 N. W. Rep. 10. 

22. EVIDENCE—Transactions with Decedent. — Upon 
the trial of an action the parties thereto, or persons 
interested inthe event thereof, are incompetent to 
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prove conversations with, or admissions of, any de- 
ceased or insane person, whether a party to the liti- 
gation or not, relativeto any matter at issue between 
the litigants, adhered to, and the rule applied.— 
LOWE V. Lowg8, Minn., 86 N. W. Kep. 11. 

23. EXECUTORS AND ADMINISTRATORS — Surviving 
Partner as Executor.—A testator, up to the time of his 
death, was engaged in business in partnership with 
one of the two executors named inthe will. Afterthe 
testator’s decease such executor continued the busi- 
ness as the surviving partner. Hethen entered into 
an agreement with his co-executor, whereby he pur- 
chased the interest of the estate at a certain sum, but 
no money was paid to the co-executor, and no ac- 
counting was made tothe probate court by either 
executor. Both executors were discbarged without 
having rendered an accounting, leaving the estate un- 
administered. In an action against such surviving 
partner by a subsequently appointed administrator 
de bonis non, to compel an accounting, held, that such 
surviving partner was not a debtor of the estate at 
the death of the testator, and that his relation tothe 
estate stil] remained that of executor, and the juris- 
diction of the probate court to compel an accounting 
was exclusive, and such jurisdiction was not lost by 
the fact thatthe executor was discharged, leaving 
the estate unadministered._BETCHER V. BETCHER, 
Minn., 86 N. W. Rep. 1. 

24. FINAL JUDGMENT — Abandonment of Ancillary 
Proceedings.—Where, in an action for divorce, a final 
judgment for plaintiff is rendered, without an adjudi- 
cation being had on an issue in ancillary proceedings 
of attachment and garnishment, that part of the case 
is abandoned, and the court has no power to after- 
wards take up the matter of the attachment and gar- 
nishment independently, and render a judgment on 
those issues.—SAHNER V. SAHNER, Ind., 60 N. E. Rep. 
269. 

25. Fire INSURANCE — Conditions — Arbitration.—A 
condition in a fire policy requiring the submission to 
arbitration of any difference as to a loss on the re- 
quest in writing ofeither party, and providing that 
no action shall be brought on the policy until after 
the award, is waived on a failure of either party to 
request an arbitration.—GARRETTSON V. MERCHANTS’ 
& BANKERS’ FIRE Ins. CO., Iowa, 86 N. W. Rep. 32. 


26. FRAUDULENT CONVEYANCES—Husband’s Deed to 
Wife.—A conveyance of land by a husband to his wife 
by a deed through a third party, to secure her for the 
principal of money of her separate estate taken and 
used by him, will be decreed to be a mortgage, and 
good as against creditorsto the extent only of the 
amount of the principal so received by him, with in- 
terest thereon from the date of the delivery of such 
deed.—ADOUE V. SPENCER, N. J., 49 Atl. Rep. 10. 


27. FRAUDULENT CONVEYANCES—Husband’s Deed to 
Wifte—Burden of Proof.—Where such a conveyance is 
attacked by creditors as voluntary or fraudulent, the 
burden is on the wife to establish that her husband 
took and used her separate estate; but when that fact 
is established, whether such taking was witb or witb- 
out her consent, the barden then shifts, and those 
claiming that such taking and use were by gift of the 
wife must establish such gift to the husband.—ADOUE 
v. SPENCER, N. J.,49 Atl. Rep. 10. 


28. DaMaGES—Highways.—In an action for the con- 
struction of a switch track in the public highway in 
front of plaintiff's property, an instruction that 
plaintiff could not recover the amount herproperty 
depreciated in value by the means of access thereto 
being impaired, is not erroneous as not confining the 
damages to the time of bringing the action, since the 
action was not brought on the theory of an unlawful 
obstruction, but as a trespass on plaintiff s land.— 
PITTSBURGH C. C. & St. L. RY. CoO. V. NOFTSKER, Ind., 
60 N. E. Rep. 372. 

29. HiGHwaYys—Damages.—Where a jury appointed 
to assess damages sustained by a landowner in the 





laying out of a road returned an award in favor of 
such landowner, and, in a petition by berto recovera 
balance of the sum so awarded, she alleged that there 
was sufficient money in the county treasury liable for 
the payment ofa warrant for such balance, but the 
court failed to find,in conformity with such allega- 
tion, that there was money applicable thereto, a judg- 
ment requiring the payment of such balance will be 
reversed, since such claims can only be paid from the 
particular fund applicable to the construction of 
roads, and not from general county funds.— BoarRD OF 
ComMRS. OF MONROE COUNTY V. STATE, Ind., 60 NeE. 
Rep. 344. 


30. HiGHWaYs—Discontinuance — Owner's Right to 
Damages.— Where land claimed to be damsged by the 
alteration of a railroad grade crossing was a highway 
when the proceedings for alteration were begun, the 
fact that in the course of the procer dings the highway 
was discontinued, and the land was taken by the rail- 
road company for railroad purposes, did aot preclude 
afinding that the land was thereby subjected toa 
more onerous use than it had previously suffered so 
as to preclude the owners from proof of damages by 
reason of the alteration. BULLARD v. NEW YORK, N. 
H. & H. R. Co., Mass., 60 N. E. Rep. 381. 


31. HUSBAND AND Wi¥E-—Gift to Husband—Presump- 
tion.—The presumption of law is against a gift by the 
wife of the principal of her separate property to the 
husband, and the burden of proving itis upon him 
who asserts it.—ADOUE V. SPENCER, N. J., 49 Atl. Rep. 
10. 


32. HUSBAND AND WIFE—Married Women’s Act—Gift 
to Husband.— The statutes in the several States as to 
the property of married women, when as broad as the 
Texas statute or our own, have entirely overthrown 
the common-law rule of the merger of the wife’s en- 
tity and estate, upon marriage, inthe husband. It is 
unnecessary, under these statutes,that a wife shall 
take from her husband a promissory note, or other 
acknowledgment, upon handing him money of her 
separate estate, to be able to establish that such tak- 
ing by him was a loan. In the transaction she will be 
considered as a feme sole,and asif a stranger to her 
husband.—ADOUE V. SPENCER, N. J., 49 Atl. Rep. 10. 


33. HUSBAND AND WIFE — Widow’s Remarriage — 
Mortgage.— Where a woman and her second husband 
executed a mortgage on land which descended trom 
her first husband to her as his widow, there being 
children of such marriage living, thus violsting 
Burns’ Rev. St. 1694, § 2641 (Rev. St. 1881, § 2484; Horn- 
er’s Rev. St. 1897, § 2484), which forbids a widow re- 
marrying to alienate real estate held by virtue of her 
previous marriage, etc., a decree of foreclosure 
thereon will be binding on the wife, and cannot be 
collaterally attacked.—MAYNARD v. WAIDLICH, Ind., 
60 N. E. Rep. 349. 


34. INJUNCTION—Separate Actions at Law—Relief in 
Equity.—Where acommonrightor a community of 
interest in the subject-matter of a controversy, ora 
common title, from which allofthe defendants’ sep- 
arate claims, and all questions at issue between the 
parties plaintiff and defendants, have arisen, can be 
shown atthetrial, an equitable action will lie to re- 
strain and enjoin the several defendants from prose- 
cutinpg separate actions at law against the plaintiff. 
Held, that under this rule a cause of action was stated 
in plaintiff's fourth amended complaint herein. Held, 
further, that, as the complaint stated a cause of 
action, it was not error forthe court below to cause 
an order to be issued restraining and prohibiting each 
ofthe said defendants from proceeding further in his 
action at law pending the disposition of this actionin 
equity.—CITY OF ALBERT LEA Vv. NIELSEN, Minn., 86 N. 
W. Rep. 83. 

35. INJURY TO RAILROAD EMPLOYEE— Evidence.—The 
complaint alleges that defendant operates a railroad 
in Montana, and negligently permitted its roadbed to 
become soft and springy, and allowed sand, gravel 
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and stone to be deposited and remain on and near its 
track, and that it also negligently operated an engine 
with a defective pilot. While respondent, in the per- 
formance of his duties as a brakemun, was riding in 
the cab of the engine, it sank upon the yielding road- 
bed, and the defective pilot struck into the gravel and 
stone, causing a stone to bethrown against the cab 
window of the engine, breaking the glass thereof, 
causing a piece.of it to enter and injure respondent’s 
eye. Held, that the acts stated were the proximate 
cause of the injury.— BAKER V. GREAT NORTHERN Ry. 
Co., Minn., 86 N. W. Rep. 83. 

36. INSURANCE—Excessive Incumbrance.— Where an 
insured procured a loan on the insured property, 
with the proceeds of which he paid off incumbrances 
existing at the time the policy was issued, and later 
placed an additional mortguge on the property, ag- 
gregating $3,230, the property will not be deemed to 
have been incumbered for more than $3,000, within the 
terms of the policy, $400 of the mortgage having been 
paid before the loss occurred.—MCKIBBAN v. DES 
MoInEs Ins. Co., lowa, 86 N. W. Rep. 39. 

37. INTOXICATING LIQUORS—Liquor Tax Certificate— 
Action on Bond.—Liquor Tax Law, § 23, provides that 
no person who has been convicted of a felony shall 
traffic in liquor or be granted a liquor certificate. An 
application for a liquor license falsely stated that the 
applicant had never been convicted of a felony. Held, 
that a surety on his bond, conditioned that the princi- 
pal would not violate any provision ofthe liquor tax 
law, did not guaranty the truth of the statement, and, 
inthe absence of Knowledge of its faisity, was not 
liable for the acts of the principal in seliing liquor un- 
der the certificate, which, at the election of the State, 
was void ab initio.— LYMAN V. SCHERMERHORN, N. Y., 60 
N. E. Rep. 324. 

38. LANDLORD AND TENANT—Lease — Coal Lands. — 
Plaintiffs’ lease of coal lands to defendants gave them 
power to mine and remove all underlying coal. The 
refuse from the various shafts was to be dumped on 
the surface of plaintiffs’ land. A right of way over 
the surface for railway track, etc., within specified 
limits was given to defendants at a certain rental, 
with privilege to continue such use at their option 
after the coal had been exhausted from plaintiffs’ 
land. The surface was reserved by plaintiffs for agri- 
cultural or other purposes, subject to the rights 
granted by the lease. Held, that defendants had the 
right, under the lease, to use the land to remove coal 
from adjoining land,and hence plaintiffs could not 
recover additional compensation therefor.—MaDISON 
Vv, GARFIELD COAL Co., Iowa, 86 N. W. Rep. 41. 


39. LANDLORD AND TENANT — Lien for Rent.—In an 
action forthe conversion of grain on which plaintiff 
claimed a landlord’s lien, the fact that plaintiff had 
neglected to exhaust other property ofthe tenant on 
which he hada lien was no defense where, after giv- 
ing creditfor the value of this property,there was 
still a balance due greater than the amount of plaint- 
iff's recovery.—DERMIDY V. INTERSTATE GRAIN CO., 
Iowa, 86N. W. Rep. 30. 


40. L1FB INSURANCE—Surrender—Rights of Bene- 
ficiary.—A beneficiary cannot enforce by action at law 
an original policy by treating payments madeon a 
substituted policy issued without her knowledge, on 
surrender ofthe original, as payments madeon the 
latter,and inuring to her benefit.—WEATHERBEE V. 
NEw YORK LIFE Ins. Co., Mass., 60 N. BK. Rep. 381. 


41. LIMITATIONS—Running of Statute — Administra- 
tor’s Bond.—The statute of limitations commences to 
run against a cause of action from the time it accrues, 
or from the time when the holder thereof has the 
right to apply to the court for relief, and to commence 
proceecings to enforce his rights. The statute of lim- 
itations commences to run against an action on a 
bond ofan administrator from the time of the final 
decree of distribution.—GANSER V. GANSER, Minn., 86 
N. W. Rep. 18. 





42. LIMITATIONS—W ills — Probate.—Under Code Civ. 
Proc. § 2628, relating to the running of four years’ lim- 
itation after the death of an owner of realty, and de- 
claring that, ‘‘if the will was concealed by one or 
more of the heirs of the testator, the limitation” 
would not begin torun until the delivery of the will 
to the devisee or to his representatives, or to the 
proper surrogate, the fact that afterthe death of an 
heir a will was found among comparatively worthless 
papers in his house does not show concealment, 
within the meaning of the statute, where, after the 
death of the testator, it was put in evidence in an ac- 
tion to set aside asubsequent will, and all the heirs 
knew ofits existence and contents.—FOx V. FEE, N. 
Y.,60 N. E. Rep. 281. 


43. MASTER AND SERVANT—Contributory Negligence. 
—Plaintiff, a brakeman, attempted to uncouple two 
cars with alever provided forthe purpose; but the 
coupling was out of order, and he could not thus draw 
the pin. He attempted to draw it with his band, and 
while walking between the moving cars his foot was 
caught between the rail and an unblocked guard rail, 
whereby he was injured. Held,that plaintiff’s con- 
tributory negligence, or assumption of risk incident 
tothe condition of the guard rail, was a question for 
the jury.—TROTT v. CHICAGO, ETC. Ry. Co., Iowa, 86 
N. W. Rep. 33. 


44. MASTER AND SERVANT — Negligence.—Plaintiff 
worked as a common Jaborer for defendant several 
years, and two weeks before the accident defendant’s 
superintendent directed plaintiff to wash out a sewer 
hole in the slaughter house. The fireman adjusted 
the hose and nozzle, and, with the assistance of two 
men to handle the hose, plaintiff entered the hole and 
washed itout. The next week plaintiff applied to the 
superintendent for men to assist in handling the hose 
to wash outthe hole, and was told that hedid not 
need help, but must do it himself. The sewer was not 
cleaned at that time, as the pipe was burst, and 


,the next time plaintiff went to clean it he attached 


the hose, took the nozzle, and went into the hole; and 
when the water wasturned onthe hose became un- 
manageable, and he was struck and injured by the 
nozzle. The water had a pressure of 80 pounds, with 
which pressure it required three men to handle the 
hose. Held, thattbe questions of defendant’s negli- 
gence, and whether plaintiff assumed the risk or was 
guilty of contributory negligence, were for the jury.— 
Dirzt v. G.H. HAMMOND Co., Ind.,60 N. E. Rep. 353. 


45. MASTER AND SERVANT—Vice-Principal — Negli- 
gence.—The plaintiff and S, the servants of the de- 
fendant, were assigned the duty of loading a pile- 
driver hammer upon a wagon. In doing so they used 
a tree standing by as a tackle post, which was up- 
rooted, fell, and injured the plaintiff, by reason of the 
force applied in an attempt toswingthe hammer upen 
the wagon by the use of thetackle. S selected the 
tree and directed the work as foreman. Held, upon 
the special facts of this case, that the tree was not an 
appliance furnished by the defendant, but a mere 
temporary instrumentality provided by the servants 
themselves during the progress of the work, and that 
in selecting the tree 8 was not acting as a vice-princi- 
pal.—BELL V. LANG, Minn., 86 N. W. Rep. 95. 


46. MECHANIC’S LIEN—Statement — Amendment.—A 
mechanic’s lien statement cannot, as to third persons 
who have acquired rights and interests inthe land 
covered thereby adverse to the lien claimant, be 
amended tothe prejudice ofthe rights of such third 
persons after it has been filed in the office of the 
register of deeds, and after the expiration of the time 
limited by statutes for filing of the same.—MEEHAN V. 
ST. PauL, ETC. Ry. Co., Minn., 86 N. W. Rep. 19. 


47. MorTGaGes—Foreclosure — Attorney’s Fees—In- 
junction—Auctioneer’s Fees.—Where a mortgagee is 
compelled to defend an injunction against asale of 
the mortgaged premises, the injunction being dis- 
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solved, attorney’s fees incurred by the mortgagee in 
removing an injunction were reasonably necessary 
and hence rightfully allowed from the proceeds on 
foreclosure. A fee paid an auctioneer in selling 
property under foreclosure proceedings which is the 
ordinary and customary charge for such services 
without express agreement, and under the belief that 
auctioneers were entitled to such amount, is properly 
allowed, though there was reasonable probability 
that an auctioneer might have been found who would 
have conducted the sale for a much lower fee.—BaNGs 
v. FALLON, Mass., 60 N. E. Rep. 403. 

48. MUNICIPAL CORPORATION — Action on Contract— 
Mandamus.—Where plaintiff agreed to furnish a cer- 
tain number of lightsfor the streets, andthe town 
agreed to pay a certain rate per year, payments to be 
made every month, but not in advance, and after a 
certain month the town refused payment, not because 
it lacked funds, but asserting thatthe contract was 
void, plaintiff's action forthe amount due was prop- 
erly brought on the contract, instead of by applica- 
tion for mandamus.—TOWN OF GOSPORT V. PRITCHARD, 
Ind.,59N. E. Rep. 1058. 


49. MUNICIPAL CORPORATIONS—Contract—Signature. 
—A contract for lighting streets, purporting to be the 
contract of the town, and signed by one as president 
of the board of trustees, and attested by the clerk, and 
entered on the proceedings of the board of trustees, is 
binding on the town, and is not merely the contract of 
the persons whose names are signed.—TOWN OF Gos- 
PORT V. PRITCHARD, Ind., 59 N. E. Rep. 1058. 


50. MUNICIPAL CORPORATIONS — Heavy Teams—Un- 
reasonable Ordinance.—An ordinance of the board of 
park commissioners of the city of Minneapolis pro- 

vides that no vehicle which, together with its load 
weighs more than 2,000 pounds, and which is in use for 
carrying goods, merchandise, building material, ma- 
nure, dirt, earth,or other article or commodity, and 
which hastires less than six inches in width, such 
shall pass or enter upon any park or parkway. Held, 
as applicable toa parkway,the ordinance is void, be- 
cause unreasonable, and in its effect prohibitive of 
traffic thus classified.—STATE V. ROHART, Minn., 86 N. 
W. Rep. 93. 


51. MUNICIPAL CORPORATIONS—Injuries to Traveler 
on Highway.—Plaintiff’s horse was frightened by a 
workman, employed in constructing a street in de- 
fendant city, dumping stone onthe wooden platform 
ofastone crusher, and the escapeof steam from the 
crusher, which caused a runaway, and the injuries for 
which plaintiffsued. The street on which the work 
was being done was laid out with two roadways, and 
the road on which plaintiff was driving was open to 
travel, though this fact was contradicted. Held suffi- 
cient to justify refusal to direct verdict for defendant, 
requested onthe ground of plaintiff's assumption of 
the risk.—BUTMAN V. CITY OF NEWTON, Mass., 60N. E. 
Rep. 401. 


52. MUNICIPAL CORPORATIONS — Obstruction of 
Streets.—Evidence thatthe road supervisor author- 
ized defendant to erect scales in a street is not admis- 
sible in an action for injuries received because of such 
scales, since the road supervisor had no authority to 
grant such right, and evidence of an ordinance au- 
thorizing defendant to maintain stock yards within 
the limits of a municipal corporation, but not on its 
streets, is immaterial, in an action fora personai in- 
jury resulting fromthe maintenance of scales inthe 
street.—RupP v. HOWARD, Iowa, 86 N. W. Rep. 38. 


53. NEGLIGENCE— Dumping Stone.—Dumping stone 
on the wooden platform ofa stone crusher, and the 
letting off of steam from the crusher, just asa horse 
being driven along a roadway, 25 feet away, was op- 
posite and in plain sight, is sufficient tosupport a find- 
ing of negligence.—BUTMAN v. CITY OF NEWTON, 
Mass., 60 N. E. Rep. 491. 

54. NUISANCE — Ice — Sidewalk.—Defendant pur- 
chased, and thereafter occupied, a house from the 





gutter of which a spout ledtoa groovein and cross- 
ing the sidewalk. The water flowing through the 
spuut formed ice on the walk, rendering it dangerous 
to public travel, and causing injury to plaintiff. Held, 
that so maintaining the spout constituted a public 
nuisance, and defendant was not exonerated by the 
fact that the conditions existed when she purchased 
the property, and no previous complaint had been 
made, since, the nuisance being public, her predeces- 
sorcould not have acquired aright to maintain it.— 
LEAHAN V. COCHRAN, Mass., 60 N. E. Rep. 888. 

55. PARK COMMISSIONERS—Powers—Conveyance of 
Land — Exemption from Taxation — Contract.—Laws 
1889 confers authority upon the board of park com- 
missioners of the city of Minneapolis to contract for 
the conveyance of land tothe city for park purposes 
in consideration of the exemption of other contiguous 
lands of the owner from assessments for park pur- 
poses, tothe amount agreed upon. Such exemptions 
are not limited by the act to a single assesssment 
made with reference tothe property so purchased, 
but include all assessments, present or future, and 
also installments not yet entered for collection, but 
which have been assessed priorto the execution of 
the contract.—STATE V. DISTRICT COURT OF FOURTH 
JUDICIAL Dist., Minn., 8 N. W. Rep. 15. 

56. PARTITION — Remainders.—Testatrix devised her 
house and lot to her daughter, subject to the condition 
that, if such daughter died before either of her grand- 
children, all of the legacies given to the daughter un- 
der the will should revert to the grandchildren. Held 
that. inthe absenceof any intention to restrict the 
alienation, the bouse and lot descended to the grand- 
children in parcels, for which partition might be 
maintained.—PULSE V. OSBORN, Ind., 60 N. E. Rep. 
374. 

57. PARTITION — Remainder Men.—A remainder-man 
is not entitled to recover of his fellow remainder-men 
for improvements of the property made by him dur- 
ing the occupancy of the life tenant, as the remain- 
der-men were not tenants in common at the time the 
improvements were made, such relation not existing 
until they were entitled to possession.—PULSE Vv. O8- 
BORN, Ind., 60 N. E. Rep. 374. 


58. PENAL STATUTES — Action to Enforce a Penalty— 
Limitation.—Gen. Laws 1896, ch. 234, § 4, allowing 20 
years for bringing an actionona specialty, and not 
chapter 288, § 8, allowing one year for bringing suits 
founded on any penal statute, is the statute of limita- 
tions applicable to an action authorized by chapter 
180, § 22, to enforce the individuai liability of stock- 
holders for the debts of the corporation in case of 
non-performance of statutory duties, since the action, 
though ofa penal character, is notan actionto en- 
force a penalty, within the meaning of the words 
“penal statute,” as used in chapter 288.—KILTON Vv. 
PROVIDENCE TOOL Co., R.I., 48 Atl. Rep. 1039. 


59. PHYSICIANS AND SURGEONS — Failure to Answer 
Call—Liability.—A physician, licensed to practice 
medicine under Act 1897, p. 255, and Act 1899, p. 247, au- 
thorizing the licensing of physicians found to possess 
the necessary qualifications, etc., is not liable for 
arbitrarily refusing to respond to a call, though he is 
the only physician available.—HURLEY Vv. EDDING- 
FIKLD, Ind.,59 N. E. Rep. 1058. 


60. PHYSICIANS AND SURGEONS — Negligence—Dam- 
ages.—Plaintiff,a farm band, was compelled to have 
his fingers amputated. Defendant,a physician, per- 
formed the operation. Afterwards he refused to 
further attend him, and amputation ofthe arm be- 
came necessary. Plaintiff sued defendant for negli- 
gence. Proof was given, over defendant’s objection, 
of what plaintiff earned before and after the loss of 
hisarm. Defendant contended that proof should be 
confined to the loss of his earning capacity after the 
removal of his fingers, which operation was conceded 
to be necessary. Held not to be reversible error, 
where thejury’s verdict showed that due considera- 
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tion was giventosuch difference in physical perfec- 
tion.—RICH V. MOORE, lowa, 86 N. W. Rep. 52. 

61. PLEADING AND PRACTICE — Common Law.—In 
pleading the common law of another State it is suffi- 
cient to state as a fact what the law is, withuut setting 
out decisions of the courts. Decisions, opinions, and 
customs constitute the evidence of the law.—CRANDALL 
Vv. GREAT NORTHERN R. Co., Minn., 86 N. W. Rep. 10. 

62. PLEADING AND PRACTICE — Equitable Action— 
Trial by Jury.—Where the heir of a grantor, who had 
deeded land to trustees forthe erection and mainte- 
nance of a library, sought to rescind the deeds on the 
ground that the grantor was not of sound mind at the 
time of the execution thereof, and, further, that the 
grantees exercised undue influence or fraud, and 
prayed in her complaint for an accounting, the action 
was an equitable one, and hence plaintiff was not en- 
titled to atrial by jury as a matter of right.—CaRPEN- 
TER V. WILLARD LIBRARY TRUSTEES, Ind., 60 N. E. 
Rep. 365. 

63. PLEDGE — Warehouse Receipts.—Where a ware- 
house receipt has been transferred as collateral, the 
pledgee has the right to take possession of the prop- 
erty on the surrender and cancellation of the receipt, 
subject tothe lien of the warehouseman for storage, 
but is not compelled to dosoor pay the charges on 
the property.—DRr1G@s v. DEAN, N. Y.,60 N. E. Rep. 
336. 

64. PUBLIC SCcHOOL—Detention of Minor.—Where 
the return of the State superintendent tothe writ in 
such a case shows that his detention of afemale minor 
child is based upon a finding of the probate court that 
she possessed proper qualifications of age, health, 
and intelligence; that she was neglected; that her 
mother is hopelessly insane and detained in the State 
hospital; that ber father is unable to and does not 
care to support her, in consequence of which she is on 
the street, and in peril of health and morality,—the 
order of the probate court committing such waife to 
the public school is valid, and justifies her detention 
by the superintendent of that institution, under sec- 
tion 3, ch. 210, Gen. Laws 1897.—STATE v. MERRILL, 
Minn., 86N. W. Rep. 83. 


65. REAL PROPERTY — Action to Quiet Title.—Where 
the title to real estateis ina husband and wife, and 
the latter dies, and the former sues to quiet title as 
against her heirs, though no administration has been 
granted on her state, and thetime therefor has not 
expired, the heirs, who defend by filing a cross bill to 
partition the land, cannot join therein an application 
for the division of personal property owned by the 
wife, since such heirs are not entitled to share inthe 
possession and control of the personal property until 
after an administration, or the expiration of the time 
therefor.—RITCHIE V. BARNES, Iowa, 86 N. W. Rep. 48. 


66. REAL PROPERTY—Taxes— Payment by Co-Tenant. 
—A tenant in common paid taxes on the property dur- 
ing the tenancy of his mother, life tenant thereof, but 
it did not appear that he paid them on account of the 
failure of his mother to do so, or that he paid them 
after default. Held, that he would not be allowed for 
the taxes in partition proceedings, since it was the 
life tenant’s primary duty to pay them.—BoortsH v. 
BooTH, Iowa, 86 N. W. Rep. 51. 


67. RECEIVERS—Appointment Pendente Lite—Pre- 
requisites.—Burns’ Rev. St. 1894, § 1236, provides that 
a receiver may be appointed in all actions where it is 
shown thatthe property in controversy isin danger 
of being lost, removed, or injured, or where, in the 
discretion of the court, it may be necessary to secure 
ample justice to the parties. Appellants contracted 
to sell appellees an electric lighting plant, appellees 
to deposit a certain amount ina certain bank within 
astated period in payment thereof, which the latter 
did. Appellants refused to convey, but held posses- 
sion and operated the plant, refusing to pay over the 
income thereof, which was being wasted. It appeared 
that appellants refused to carry any insurance, that 





the risk was hazardous, that they were making exten- 
sions of the plant, and that the property was Hable to 
damage if permitted to remain intheir possession. 
Held, that the court was justified in appointing a re- 
ceiver to manage the property pending an action to 
enforce specific performance of such contract.— MBaD 
v. BuRK, Ind., 60 N. E. Rep. 338. 

68. RECSIVERS—Assets.— Where one, in obedience to 
an order of a court of competent jurisdiction, has 
turned over to a receiver appointed by it assets in his 
hands belonging to an insolvent, he cannot be com- 
pelled, ina suitin another court, between different 
parties, to account therefor.—CARTER V. DIME Sav. 
Bank, Neb., 86N. W. Rep. 29. 

69. REPLEVIN—Body of Pead Dog.—A complaint in 
replevin to recover the body of a dead dog alleged the 
wrongful taking and detention, and that the body was 
of the value of two dollars, in that the hide was of the 
value of one dollar, and the carcass, exclusive of the 
hide, of the value of one dolfar for fertilizing pur- 
poses. Held, that the complaint stated a cause of ac- 
tion, under Burns’ Rev. 8t. 1894, § 1286, providing that, 
when any personal goods are wrongfully taken or un- 
lawfully detained, the owner may bring an action for 
the possession thereof, since dogs are property, and 
the ownership is not lost by the death of the animal, 
especially ifthe body is of value.—VANTREESE V. MC- 
GEE, Ind., 60 N. E. Rep. 318. 

70. REPLEVIN—Il'leading- Genera! Denial.—A plea of 
general denial is sufficient to entitle the defendant to 
areturn of the goods ona judgment in his favor.— 
D’ARCY Vv. STEUER, Mass., 60 N. E. Rep. 405. 

71. REs ADJUDICATA.—Where plaintiffs sued de fe nd- 
ants to enjoin a specified use of leased lands as not 
within a lease, submitting the question for dete: mina- 
tion whether such use was proper under the lease, 
and the case was dismissed on it merits, such adjudi- 
cation will constitute a barto a subsequent suit by 
plaintiffs against defendants presenting the same 
question with referenceto defendants’ rights under 
the lease.—MADISON V. GARFIBLD COAL Co., Iowa, 86 
N. W. Rep. 41. 

72. SaLes—Warranty—Time.—Where a contract of 
sale of machiney gave the purchaser a certain time in 
which to accept and approvea governor which was 
part thereof, and the evidence showed that before the 
expiration of the period he notified the seller that the 
governor was not satisfactory, leading to negotia- 
tions onthe part of the seller to have the defect 
remedied, pending which there was nothing to show 
that either party considered thetime for acceptance 
as runping, no acceptance will be implied on the part 
of the purchaser at the end of the time limited in the 
contract.—JAMES LEFFEL & Co. v. PIaTT, Mich., 86 N. 
W. Rep. 66. 


73. SURETIES — Liabilities. — Where a bond of an 
agent to his principal does not contain a general pro- 
vision to answer for the default of the agent, and a 
provision creating a specific liability in case of such 
default is defective in leaving the amount blank, the 
sureties are not liable thereon.—SPRIFG GARDEN INS. 
Co. v. Lemmon, Iowa, 86 N. W. Rep. 35. 


74. TaAXaTION—Assignment for Benefit of Credito: s— 
Listing by As3ignee.—Personal property in the pos- 
session of an assignee for the benefit of creditors of a 
manufacturing corporation, which is not being re- 
duced to money for distribution among the creditors 
of the corporation, but is being held and operated, 
under the orders of the insolvency court, and at the 
joint request of the creditors of the assignee, in the 
conduct of a going business, — such business being 
conducted as it had been theretofore by the corpora- 
tion itself,—is subject to taxation, and it is the duty of 
the assignee to list such property for taxation.— 
FRENCH V. BOBE, Ohio, 60 N. E. Rep. 292. 

75. TAXATION — Illegal Tax — Injunction. — Burns’ 
Supp. 1897, § 8421a, provides that all personal property 
shall be assessed to the owner in the township, town, 
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or city of which-he is an inhabitant on the Ist day of 
April of the year for which the assessment is made. 
Piaintiff owned land in F county, but had resided in 
W county since Fobruary, 1896; and her personal prop- 
erty was ass¢ssed in W county forthe year 1897, and 
also in F county. The county treasurer of F county 
threatened to sell plaintiff's land in F county to en- 
force tbe collection of the tax on her personal prop- 
erty assessed in that county. Held, that plaintiff was 
entitled to an injunction restraining collection of the 
tax in F county as void and as a cloud onthe titie to 
her real estate, since she was not aresident of F 
county on April 1, 1897.—LUKE V.SHERIDAN, Ind., 60 
N. KE. Rep. 359. 

76. TAXATION—Sale—Redemption. — Laws 1888, ch. 
390, § 57, permitting a mortgagee to redeem from tax 
sale within two years after notice of the sale, is not 
confined tothe holders of mortgages outstandingat the 
time of sale, but authorizes redemption by a mort- 
gagee to whom the title was conveyed by purchaser 
atforeclosure sale after the property was sold for 
taxes.—Barny V. LANCY, Mass., 60 N. E. Rep. 395. 

77. TAXATION—Sale—Surplus — Disposition — Mort 
gagee’s Rights.—Where, inacontest between an at- 
taching creditor of the owner of land sold for taxes 
and a mortgagee of the property fora surplus, the 
answer of the city, under trustee process, did not 
show that the sum due on the mortgage was equal to 
the surplus, it was properly charged as trustee of the 
attaching creditor.—CUMMI?8 V. CHRISTIE, Mass., 60 
N. E. Rep. 396. 

78. TAXATION SALE—Surplus—Rights of Mortgagor.— 
Under St. 1888, ch. 390, § 40, providing that, if taxes are 
not paid, the collector may sell the whole of the land, 
and, after the taxes and charges are paid therefrom, 
the city or town shall pay the balance to the owner of 
the estate on demand, the word ‘‘owner’’ means the 
owner at the time of the sale, and not the owner at the 
time ofthe assessment.—WORCESTER V. CITY OF Bos- 
TON, Mass.,60 N. E. Rep. 410. 

79. LRosTs—Charities.—-A trust to create a home for 
poor women and their young children, and for a tem- 
porary bome for invaild women, both young and old, 
and for the poor, sick,and weary of any denomina- 
tion, creates a valid charity.—AMORY V. ATTORNEY 
GENERAL, Mass., 60 N. E. Rep. 391. 

80. TRUSTS AND TRUSTEES— Partition Sale—Purchase 
by Trustee.—That the purchaser at partition sale of 
real estate was trustee ofa half interest therein did 
not prevent his acquiring a valid titie not voidable at 
the instance of the beneficiary, he having an individ- 
ual interest in the property, and the court being fully 
advised of the facts, having decreed that any party to 
the action might purchase at the sale.—CORBIN V. 
BaKER, N. Y.,60 N. E. Rep. 332. 

81. VENDOR AND PURCHASER—Action for Price—Ten- 
der of Deed.—No action lies to recover on purchase 
money notes representing deferred payments to be 
made on the conveyances of land sold, where no ten- 
der of the deed has been made to the purchaser, the 
agreements to convey and to pay the price being de- 
pendent.—EWING V. WIGHTMAN, N. Y., 60 N. E. Rep. 322. 


82. VENDOR AND PURCHASER — Contract — Taxes.— 
Where plaintiff agreed to convey certain lots to de- 
fendant by quitclaim deed, free and clear from all 
incumbrances and taxes, a special assessment fora 
sewer was a tax, within the meaning of the contract. 
— WILLIAMS Vv. MONK, Mass., 60 N. E. Rep. 394. 


83. VERDICT—General and Special.—A general verdict 
for plaintiff for injuries caused by failureof defend- 
ant’s locomotive, while approaching a highway, to 
give the proper signals, and its negligence in moving 
at a high rate of speed, is not inconsistent with special 
findings that plaintiff, in approaching the crossing, 
could have seen defendant’s train had he looked from 
a bridge before he reached a point 50 feet from the 
track, or could have seen it when 50 feet from the 
crossing, since it is for the jury to say whether he was 





negligent in failing to look and listen from the parti- 
cular points indicated in the speeial findings. — 
SCHULTE v. CHICAGO, M. & ST. P. RY. Co., lowa, 86 N. 
W. Rep. 63. 

84. WILLS — Charitable Trusts—Cy Pres Doctrine.— 
Testatrix created a charitable trust of certain real 
estate, which she directed should be used as a home 
for poor women under the administration of a sister- 
hood, and devised to trustees the residue of her 
estate, in trust for the maintenance of the home, de- 
claring that, if the sisterhood did not accept, the 
property was to be conveyed to a hospital for the 
same charitable purpose. At testatrix’s deaththbere 
was no fund available for the maintenance of the 
charity, and both the sisterhood and the hospital re- 
fused the gift. Held, that the facts that the benefi- 
ciaries renounced, and that the trust could not be 
carried out in the manner prescribed by the testatrix, 
was not fatal tothe charity, since the same could be 
carried out as nearly as may be by a scheme framed 
under the sauction of the court.—AMORY V. ATTORNEY 
GENERAL, Mass., 60 N. E. Rep. 391. 

85. WILL8—Construction—Death of Remainder-Man. 
—Testator devised property to trustees; the income 
to be paid to his adopted son during life, with re- 
mainder in fee to his wife and children, ** share and 
share alike; the issue of such as may have died to 
take the share to which his, her, or their parents 
would, if living, have been entitled.” Held, that 
where one of the remainder men dies before the life 
beneficiary, her share becomes devested and vests in 
her issue, so that a trustee under her wili takes no in- 
terest therein.—LYONS Vv. OSTRANDER, N.Y.,60N.E. 
Rep. 334. 

86. WILL8—Construction—Powers.—Where testatrix 
devised the residue of her property to her husband 
for life, with power to dispose of the same whenever, 
in his judgment, it might be conducive to his comfort, 
with remainder to plaintiff in fee, a conveyance by 
the husband without consideration, and for the pur- 
pose of transferring the property so that it would de- 
scend to his children, did not constitute a valid exe- 
cution of the power, and was void.—STOCKER V. Fos- 
TER, Mass.,60 N. E. Rep. 407. 


87. WILLs—Contest—Mental Unsoundness.— In a will 
contest evidence of nonexpert witnesses that testatrix 
was not able to transact business at the time of and 
prior to the execution of the will is incompetent, 
since her incompetency to transact the business of 
making a will, and not business in general, is alone 
in issue.—BRACKNBY V. FOGLE, Ind., 60 N. E. Rep. 303. 


88. WILL8—Devise—Absolute Gift.—Testator devised 
the residue of his eatate on the death of his wife 
**to the Round Lake Association, heretofore known 
as the ‘Round Lake Camp Meeting Association of the 
Methodist Episcopal Church,’” subject to an estate for 
life of his sister in-law ina certain portion thereof, 
the amount to be invested, and the income to be de- 
voted by said association to tbe maintenance of the 
echoo!l at said Round Lake, known as the “‘Round Lake 
Summer Institute,” which was an incorporated com- 
pany. Held, to constitute an absolute gift to the asso- 
ciation, and nota trust in favor of the institute.—IN 
RE GRIFFIN’S WILL, N. Y., 60 N. E. Rep. 284. 


89. WILLS — Devise in Lieu of Dower — Rights of 
Widow’s Heirs.—Decedent’s will provided that defend- 
ant, the son, should have the use of all his property 
for the purpose of maintaining his mother during her 
natural life, and that after her death defendant should 
out of the estate, pay acertain sum in annual install- 
ments to plaintiff, his sister, the will concluding with 
the provision that ‘the remainder of all my property, 
consisting of real and personal estate,I give and be- 
queath unto my son,” the defendant. Held, such 
provisions were inconsistent with the widow's dower 
rights, and, she having taken under the will, plaintiff 
can claim nothing as her heir.—CAMPBELL V. SANKEY, 
Iowa, 86 N. W. Rep. 48. 








ascent 





